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Question:
My client went to her physician for a prenatal examination.  She was told that she must have a test for HIV.  Can a doctor require her as an expectant mother to have the HIV test?  What should she and I know about HIV testing?
Answer:
No, she is not required to have the test.  The doctor may encourage her to have an HIV test, but she has the right to refuse the test.  The advocate and the client should be informed about testing options and the advantages of testing and treatment to avoid passing the virus to the infant.
HIV Antibody Testing in General

In California, a person may obtain an HIV test at alternative (anonymous) or confidential test sites or in a doctor’s office.
  At an alternative test site, a person getting the test remains anonymous, and the test and the results are assigned a number.
  The person’s test results are never matched to her identity.
  At confidential test sites, a file will be kept with the person’s identifying information with the test results.  Anonymous test sites exist in order to encourage people to get tested although they otherwise might not get tested due to fears of discrimination, shame, or other factors.  A new rapid test is now widely available which can deliver test results in up to twenty minutes, making same-day test results possible.  These tests use a swab to take a sample from inside the mouth, thus obviating the need for a blood draw.  However, an HIV-positive test result must be confirmed with an additional test which may require a blood draw.
HIV tests do not look for the HIV virus nor do they measure when or whether a person will develop AIDS.  A positive test result indicates that the person’s body has created antibodies to fight HIV, the virus that causes AIDS, thus indicating that the person carries the virus in her body.  Even if a person becomes infected with HIV, it may take several weeks for the body to develop antibodies to the virus and thus a person may still test negative for the antibodies for some time after becoming infected.  If a person believes that she may have been very recently infected yet she tested negative, she should be encouraged to re-test in three to six months.
It is important to note that the confidentiality laws concerning HIV restrict disclosure of the results of an HIV antibody test.  These laws do not provide the same protections to viral load tests, CD4 (T-cell) counts, and other routine procedures associated with HIV and AIDS treatment.
HIV Testing Outside of the Pregnancy Context

Before administering an HIV test, a treating physician or surgeon must get the test subject’s informed consent.
  In other instances, except for testing at alternative sites, the person administering the test must obtain the subject’s written consent.
  A physician may record the test result in the patient’s medical record, and the physician may disclose the test results to certain of the patient’s other health care providers without obtaining further written consent of the patient.
  However, the physician is under no duty to disclose and will not be liable for failing to disclose a patient’s positive test result to other persons.
  Health care providers must report all HIV infections and AIDS diagnoses to the local health officer.
  The local health officer is not liable for an inadvertent, accidental or otherwise unintentional disclosure of HIV test results.

Pregnancy and HIV Testing

California law regarding HIV testing of pregnant women changed as of January 1, 2004.
  Previously, a woman’s prenatal care provider was required to obtain a blood specimen from her and submit the sample only to rhesus (Rh) blood typing and hepatitis B testing.
  Under the revised law, this blood sample must also be submitted to a laboratory for HIV testing as early as possible during prenatal care.
  Prior to obtaining the blood sample, the prenatal care provider must inform the woman of the intent to test the blood sample for HIV infection, discuss the risks and benefits, and advise her that she has the right to accept or refuse the test.
  This provision is not a mandatory testing requirement.
  Her agreement to testing must be documented, and the documentation is maintained in her medical record.
  Completion of a statement accepting the test is sufficient to document the patient’s consent.
  The test results must be reported to the prenatal care provider who then must inform the pregnant woman.
  If the test result is positive, then the result is also reported to the local health officer.
  Testing of the blood sample for HIV is not required if the prenatal care provider already knows that the woman is infected.
  
If at the time that final prenatal care tests are conducted, the medical record contains no indication that the HIV test was performed earlier in the pregnancy, the prenatal care provider or the health care provider who attends the delivery must offer testing with the same procedures as above for early in the pregnancy.
  At whatever point the testing is conducted, the health care provider must ensure that the woman receives post-test information and counseling.
  If her results are positive, the health care provider must also give her a referral to a health care provider that specializes in prenatal care for HIV-positive women.
  The law strongly encourages her health care provider to seek consultation with other providers who specialize in care of pregnant HIV- positive women.
  By the end of 2004, The Department of Health Services, in consultation with providers and other stakeholders, is required to develop culturally sensitive informational materials for health care providers to give HIV-positive pregnant women.

HIV Testing Guidelines and Care Considerations for Pregnant Women

While a Centers for Disease Control and Prevention (CDC) study in 2000 indicated that 93% of HIV-infected women knew their HIV status before delivery, 280-370 (estimated) perinatal transmissions still occur annually in the U.S.
  HIV testing of pregnant women presents delicate issues of human rights versus public health.  The present national medical recommendations are that all health care providers should recommend HIV testing as a routine component of prenatal care to all of their pregnant patients.
  The CDC recommendations note that HIV testing should be voluntary, free of coercion, and based on informed consent.
  Women should be allowed to refuse testing and should not be tested without their knowledge.
  With informed consent, health care providers should perform HIV testing as early as possible in the pregnancy and retested in the third trimester, if the woman is known to be at high risk for acquiring the HIV virus.
  The Centers for Disease Control recently launched a new initiative to encourage more health care providers to include HIV testing as a routine part of prenatal care.
  The initiative also calls for routine testing of any infant whose mother was not screened.
  CDC data indicates that states with the “opt-in” voluntary testing approach (i.e. the woman receives information about testing, then may agree to be tested or not) have lower testing rates than states with a voluntary “opt out” (i.e. HIV testing will be performed unless the woman objects) or mandatory newborn HIV testing approach.

With appropriate medical intervention, a woman infected with HIV can dramatically decrease the likelihood that her child will be infected.  In 1994, the National Institutes of Health announced findings from clinical studies showing that administering zidovudine [also known as ZDV or AZT (azidothymidine)] to pregnant women infected with the HIV virus reduced the risk of viral transmission to the fetus by about two thirds.  The U.S Public Health Service issued recommendations based on these studies for ZDV therapy for pregnant women and newborns in August 1994.
  Newer studies indicate that a single dose of nevirapine (NVP) to an HIV-infected mother at the onset of labor followed by giving a dose to an infant after delivery significantly reduces perinatal transmission.
  The highly active antiretroviral (ARV) therapy (HAART) has been very successful:  The number of children diagnosed as HIV-positive through perinatal transmission declined 89% between 1992 and 2001 from 954 cases to 101.
  A study of births voluntarily registered through the Antiretroviral Pregnancy Registry indicates that there is no higher incidence of birth defects in babies born to women who have taken HIV treatments during pregnancy.
  Prenatal care providers also may recommend Cesarean delivery and avoiding breastfeeding in order to further reduce the likelihood of transmitting the virus to the infant.
Many women may be reluctant to be tested due to fears of domestic violence, lack of access to health care, or worries about potential discrimination.  Health advocates can assist in allaying these fears by ascertaining a client’s concerns should she have a positive test result and by providing the client with appropriate services and referrals to address the client’s concerns.  
In California, there are a number of organizations that provide services specially designed for women or for people of color in order to provide culturally and linguistically appropriate services.  Low- and moderate-income people who do not have health care coverage to pay for their HIV medications can get those medications and some HIV-related tests paid for through the AIDS Drug Assistance Program (ADAP).
  California passed legislation to expand Medi-Cal to cover some low-income, HIV-positive individuals who are not disabled.
  It is currently unclear when or if this expansion will take place.
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