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s/ Michael J. Norton
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Attorney for Appellants
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PRIOR AND RELATED APPEALS

The issues presented in this appeal were recdettided inHobby Lobby
Stores, Inc. v. Sebeliyg013 WL 3216103, _ F.3d __ (10th Cir. June 21,3).
Appellants consideHobby Lobby to be dispositive of the issues in this appeal.
The issues presented in this appeal are also ppmdiNewland v. SebeliuNo.
12-1380 (10th Cir.), which is scheduled for oragwanent on September 26, 2013.
In addition, the issues presented in this appeapanding in:

Conestoga Wood Specialties Corp. v. Sebdhos 13-1144 (3rd Cir})

Autocam Corp. v. Sebeliudo. 12-2673 (6th Cir.)

Legatus v. Sebeliyblos. 13-1092, -1093 (6th Cir.)

Korte v. U.S. Dep’t of Health & Human Serudo. 12-3841 (7th Cir.)

Grote Industries v. Sebeliudo. 13-1077 (7th Cir.)

O’Brien v. U.S. Dep't of Health & Human Servso. 12-3357 (8th Cir.)

Annex Medical, Inc. v. Sebeljuso. 13-1118 (8th Cir.)

Tyndale House Publishers, Inc. v. SebelNs. 13-5018 (D.C. Cir.)

! Opinion issued July 26, 2013.
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JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S88 1331 and 1361, and
had authority to issue an injunction under 28 U.$& 2201 and 2202 and 42
U.S.C. 8 2000blket seq.The district court denied the motion for a preliamy
injunction on May 10, 2013 and a timely notice ppaal was filed on May 16,

2013. Aplt. App. at 187. This Court has jurisdbatiunder 28 U.S.C. § 1292(a)(1).
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STATEMENT OF THE ISSUES

A federal regulation (the “HHS Mandate”) requires@oyer health
insurance plans to cover all “FDA-approved contpises,” including
abortion-inducing drugs and devices. To comply vwite HHS Mandate, the
Armstrongs and the Mays, who own, manage, and o@&aerry Creek
Mortgage Co., Inc., must violate their sincerelydhe=ligious beliefs that
abortion is immoral by providing insurance coveraf¢hese abortion-inducing
drugs and devices. However, unless Plaintiffs cgmpth the HHS Mandate,
Plaintiffs face severe sanctions and penalties.

Relying on the decision of a Tenth Circuit motiqgremel inHobby Lobby
Stores, Inc. v. Sebeliug012 WL 6930302 (10th Cir. 2012) which had deraed
injunction pending appeal and the fact that en barad argument had been
scheduled forHobby Lobbyin two weeks time from the hearing on Plaintiffs’
preliminary injunction motion, the district courelow denied Plaintiffs’ request
for a preliminary injunction. The district courtlbe concluded that, pursuant to
the Religious Freedom Restoration Act (“RFRA”), iRtdéf Cherry Creek
Mortgage Co., Inc., had not demonstrated a red&denikelihood of success on
the merits because the HHS Mandate did not cotssteu‘'substantial burden” on
Plaintiffs’ exercise of their sincerely held rebgis beliefs. The district court

declined to issue a written order and informedpagies that the transcript of the

Xi
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hearing on Plaintiffs’ preliminary injunction motiaconstituted the district court’s

order.

The following issue is presented:

1) Does the HHS Mandate “substantially burden” thegi@ls exercise of both the
individual Plaintiffs and their for-profit corpotah Cherry Creek Mortgage
Co., Inc. because it subjects them to severe pegailbless, in violation of their
sincerely held religious beliefs, they provide irsce coverage of abortion-
inducing drugs?’SeeReporter’'s Transcript, Hearing on Plaintiffs’ Mati for

Preliminary Injunction (“Transcript”) at 96 (May 12013).

Xil
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STATEMENT OF THE CASE

This appeal arises from a challenge to an ageegulation promulgated
under the Patient Protection and Affordable Carg¢, Ab. L. No. 111-148.
Plaintiffs moved for a preliminary injunction agairenforcement of the regulation
on the basis of the Religious Freedom Restoraticn 42 U.S.C. § 2000bét seq
(“RFRA”), the First Amendment, and the AdministvatiProcedure Act, 5 U.S.C.
8 500et seq.VC 11 103-53The district court, relying exclusively on RFRA aad
decision by a Tenth Circuit motion’s panel denyig injunction on appeal in
Hobby Lobby Stores, Inc. v. Sebeligf12 WL 6930302 (10th Cir. 2012), denied
Plaintiffs’ request for preliminary injunctive refi and concluded that Plaintiffs
had not demonstrated a reasonable likelihood afesscon the merits because the
HHS Mandate did not constitute a “substantial bntden Plaintiffs’ exercise of
their sincerely held religious beliefSee Reporter’'s Transcript, Hearing on
Plaintiffs’ Motion for Preliminary Injunction (“Tnascript”) at 97 (May 10, 2013).
This appeal followed. Aplt. App. at 187. On June 2@13, this Court issued its
opinion in Hobby Lobby Stores Inc. v. Sebelig®13 WL 3216103, _ F.3d
(10th Cir. June 27, 2013) (en banc), which effedyivoverruled the earlier
decision of the Tenth Circuit motions panel. Inscmuas this case raises
“substantially the same issues as raisedHobby Lobby 2013 WL 3216103 at

*67, this case should be resolved in a like manf@anscript at 89. The

Xiii
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proceedings below have been stayed by agreemehe giarties and order of the

district court pending the outcome of this appAalt. App. at 191.

XV
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INTRODUCTION

As in Hobby Lobby,this case asks whether business owners musttforfei
their religious liberty rights and comply with th¢HS Mandate in violation of
those beliefs in order to do business in Ameridae Tourt must determine, as it
did in its recentn bancdecision inHobby Lobby whether RFRA protects a for-
profit company and its owners so as to enable ttemperate their business in
conformity with their faith. The “HHS Mandate” casis Plaintiffs to directly fund,
arrange for, and facilitate coverage of objectid@abortion-inducing drugs and
devices. If Plaintiffs do not comply, they face enous fines and other legal
consequences. Protecting persons from such coeinadnding closely held for-
profit corporations such as Plaintiff Cherry Credlortgage Co., Inc. (“Cherry
Creek Mortgage”), who act in conformity with thealigious beliefs is at the very
heart of RFRA.

The lower court disagreed and held Cherry Creekiddge, as a for-profit
secular business corporation, was not a “persodéuRFRA and therefore could
not exercise religion under the First Amendmentcdncluded that the HHS
Mandate’s effects were too “indirect and attenuat®edconstitute a substantial
burden on Plaintiffs. While the district court dmbt go into great detail in its
reasoning for its holding as set forth in the tcaupd of the hearing on Plaintiffs’

preliminary injunction request, it concluded thabless or until a Tenth Circuit
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motions panel decision which had denied a motian aie injunction pending
appeal inHobby Lobbywas modified or overruled, the district court wasund”
by this motions panel ruling. Indeed, this motiganel ruling was subsequently
overturned by this Court'sn bancCourt inHobby Lobby.

The district court erred in denying Plaintiffs’ reept for preliminary
injunction. The threat of massive fines and peesgtas well as other sanctions,
unless Plaintiffs took action in direct contradctiof their faith beliefs as to the
immorality of abortion, places a clear and diradigtantial burden on the religious
exercise rights of all Plaintiffs. The governmer@ntand that Plaintiffs decide
between their business and their faith is the kihdoercion that is repugnant to
the First Amendment and RFRA and should again jeeted by this Court.

This Court should reverse and remand the distmirt's order with
instructions to enter a preliminary injunction aghllf and in favor of Plaintiffs.

FACTUAL BACKGROUND

l. Cherry Creek Mortgage
The individual Plaintiffs are owners and all of theting shareholders of
Plaintiff Cherry Creek Mortgage, Co., Inc., a Caldo corporation (“Cherry Creek
Mortgage”). Verified Complaint (“VC”) 1 2, 3, 3Each individual Plaintiff is a
believing and practicing Evangelical Christian diedieves that the Holy Bible is

the inspired, inerrant Word of God. VC { 42. Pldfimtseek to follow the Holy
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Bible in their management of Cherry Creek Mortgagkeir Christian faith, as
instructed by the Holy Bible, permeates their mamagnt of Cherry Creek
Mortgage and their personal lives. VC 1 4, 4244347. Their faith is evidenced
by, among other things, the fact that, over the28syears or more, using revenues
derived from Cherry Creek Mortgage and other s@yrtiege individual Plaintiffs
have collectively donated millions of dollars todfagelical Christian and pro-life
causes. VC 1 49.
Cherry Creek Mortgage is a Colorado corporatioranized and operated by
the individual Plaintiffs as an S-corporation. V@ &, 3, 31. It is a full-service
residential mortgage banking company and employsoxgmately 730 full-time
employees. VC 1Y 2, 3, 47, 51.
In the exercise of Plaintiffs’ religious beliefscam pursuit of Cherry Creek
Mortgage’s lawful purposes, Plaintiffs have est&lidid as their primary purpose
that:
OUR PURPOSE IS TO BUILD AND BECOME A GREAT
COMPANY AND IN THIS PROCESS WE ASPIRE TO
POSITIVELY IMPACT THE LIVES OF THOSE INDIVIDUALS
WHO COME INTO CONTACT WITH OUR ORGANIZATION
AND TO HONOR GOD IN ALL WE DO.

VC 1 43;see also/C, Exhibit A at 3.

This “purpose” appears in Cherry Creek Mortgageiblications, employee

training manuals, on a wallet-sized plastic cakagito all new employees, and on
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a sign prominently displayed on the wall in Cheyeek Mortgage’s main
conference room and employee-training center. Iditiath, key managers of
Cherry Creek Mortgage, including Plaintiff Jeffr8y May, president and CEO of
Cherry Creek Mortgage, and Stacy Harding, Seniate\President of Cherry
Creek Mortgage, emphasize at regular monthly mgetri employees that Cherry
Creek Mortgage’s primary purpose is “to honor Godli that we do.” VC |1 43,
44. At employee meetings, Plaintiffs regularlyypfar God’s continued blessings
on their business and praise Him for His manifdessings on Plaintiffs, their
company, and their employees.

One of the Bible’s teachings, which each individB&intiff embraces, is
that a preborn child is, from the moment of conepfi.e., from the moment of
becoming a fertilized human embryo) a human benmegted in the image of God
and thus of intrinsic value. Plaintiffs believe td#re that the destruction of a
human embryo by, among other methods, abortioneindudrugs and devices, is
an abortion and is a sin against God. VC 1Y 446548. Thus, while Plaintiffs
provide generous health insurance benefits to #maployees, Plaintiffs believe it
iIs immoral for them to participate in, pay for, ifdaate, or otherwise support
abortion-inducing drugs and devices, all as is ddraipon them by the HHS

Mandate. VC 11 4, 48, 50.
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During 2012, as a result of the plethora of litigataround the country, the
Plaintiffs grew more aware of the requirementshef HHS Mandate and its impact
on their company. They discovered in late Decemb@t2 that the health
insurance plan they had been providing for theipleyees (which renewed on
January 1, 2013 and is renewable on January 1obf zbsequent year) included
“FDA-approved contraceptives.” Unbeknownst to Riéisy such “FDA-approved
contraceptives” included abortion-inducing drugsl aevices,.e., Plan B drugs
(the so-called “morning after” pill), ella (the salled “week after” pill), and
intrauterine devices. VC Y 6, 7, 8, 52, 53.

As the HHS Mandate substantially burdens Plaintdéseply held religious
beliefs by requiring coverage of abortion-inducdrggs and devices, sterilization,
and education and counseling in support of the s&f@efly 1, 5, 6, 7, 11, 12, 13,
15, 16, 18, 19, 20, 21, 22, 30-31, 48, 49, 50,31, Plaintiffs instructed Cherry
Creek Mortgage’s insurer, CIGNA, to omit coveragesach abortion-inducing
drugs and devices from their health insurance pkginning with the January 1,
2013 plan. VC 11 9, 10, 54. Plaintiffs were infochiy CIGNA that CIGNA could
not omit these items from the insurance plan withopunctive relief from the
district court. VC 11 9, 10, 54, 57.

Plaintiffs thereupon developed and filed their iffed Complaint in the

district court. However, so as to avoid regulatonplations and potential
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sanctions, Plaintiffs had no choice but to complththe HHS Mandate and thus
included abortion-inducing drugs and devices inirtllanuary 1, 2013 health
insurance plan, even as they sought relief frondtsieict court. VC 4 11, 55.

II.  The HHS Mandate

The HHS Mandate forces Plaintiffs to violate thealigious beliefs by
requiring them to included abortion-inducing dragsl devices in their employer
health insurance plan.

In March 2010, Congress passed, and President Obigmed into law the
Patient Protection and Affordable Care Act, Pub11L1-148 (March 23, 2010),
and the Health Care and Education Reconciliatioty Rab. L. 111-152 (March
30, 2010) (collectively, the “ACA"). The ACA attertgpto regulate the national
health insurance market by regulating group hemiflurance plans and health
insurance issuers.

As enacted, the ACA requires “preventive care arrdenings” for women
at no cost sharing, but does not specifically neqaoverage of abortion-inducing
drugs and devices. Subsequently, Defendants defippeeventive care and
screenings” to cover, without charging a co-paymeatinsurance, or deductible
to the plan participant, “[tthe full range of Foamhd Drug Administration
[“FDA"]-approved contraceptive methods, sterilizati procedures, and patient

education and counseling for women with reprodectapacity.” VC { 5. “FDA-
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approved contraceptive methods” include not onint@axeptives,i.e., birth-
control pills, but also abortion-inducing drugs;luding Plan B drugs (also known
as the “morning-after pill”), ulipristal acetateda known as “ella” or the “week-
after pill”), and intrauterine devices.

While the government has exempted massive numberanaericans
employed by both for-profit and not-for-profit boesses from the requirements of
the HHS Mandate, Cherry Creek Mortgage is not semgst and is required, in
violation of Plaintiffs’ religious beliefs, to coveabortion-inducing drugs and
devices in their employee health insurance plans.

Section 1563 of the ACA incorporates ACA’s “preveatcare services”
requirement into the Internal Revenue Code and théo Employee Retirement
Income Security Act (“ERISA”)See“Conforming Amendments,” Pub. L. 111-
148, 81563(e)-(f). As a result, crippling penaltmeay be imposed on employers of
50 or more persons (like Plaintiffs) if they refutse include abortion-inducing
drugs and devices in their health insurance. VGG YA non-exempt employer
faces fines of $100 per day, per employee, for cmmpliance with the HHS
Mandate. 26 U.S.C. § 4980D(a), (b); VC § 79. SiRtantiffs employ more than
730 employees, these penalties would amount touas ias $25.5 million per year
to Plaintiffs. VC { 79. Alternatively, Plaintiffsoald choose to drop employee

insurance entirely and incur an annual assessniigggnalties of $1.4 million per



Appellate Case: 13-1218 Document: 01019101178 Date Filed: 07/31/2013 Page: 24

year. 26 U.S.C. § 4980H. VC § 77. Such fines wallde Plaintiffs out of
business and result in the discharge of their T3fl@yees. VC { 80.

In addition, the Labor Department and health insceaplan participants are
authorized to sue Plaintiffs for violating the lanwd for omitting the objectionable
mandated coverage. Those suits can specificalbeftire Plaintiffs to violate their
religious beliefs by mandating provision of theasitjonable coverage. 29 U.S.C. §
1132(a). VC 1 81.

Because Plaintiffs’ company, as a mortgage lendexbject to a myriad of
federal and state regulations and contractual aggets which require certification
of compliance with all federal laws, intentionabMation of the HHS Mandate (and
thus a “violation” of a federal law) by Plaintiffgsould put Plaintiffs’ company at
risk of being forced out of business even if theeze no fines assessed. VC {1 55,
98.

Plaintiffs’ health insurance plan does not qualdy any of the religious or
secular exemptions to the HHS Mandate Defendantse hebitrarily chosen and
provided. VC 11 69, 70, 71, 74, 75, 92, 93, 94,985,

[ll.  Procedural History

After learning that their insurer could not exclualgortion-inducing drugs

and devices from their employer health insuranem,pPlaintiffs filed suit in the

U.S. District Court for the District of Colorado dvlarch 5, 2013. Their lawsuit
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challenged the HHS Mandate as a violation of RFRW&, First Amendment, and
the Administrative Procedure Act. VC Y 103-53. the same time Plaintiffs
moved for a preliminary injunction. VC 1 A, B. Rbre reasons described above,
the Plaintiffs were obliged, at least temporaritycomply with the HHS Mandate.
VC { 74. The district court, after hearing argursedenied Plaintiffs’ request for a
preliminary injunction on May 10, 2013. Transcrigt 97. The district court,
concluding that its result might be different aftte Tenth Circuit'sen banc
decision inHobby Lobby,decided it was “bound” by the decision of a Tenth
Circuit two judge motions panel in which an injuoat pending appeal irlobby
Lobbyhad been denied, 2012 WL 6930302 (10th Cir. D8¢2R12). Transcript at
93-97. The decision of that motions panel was syeseatly overturned by this
Court’'s en bancdecision inHobby Lobby While theen bancdecision inHobby
Lobby left unresolved two prongs of the preliminary imgtion standard —
equitable balance and public interest — the U.Striot Court for the Western
District of Oklahoma has since resolved those ssudavor of Hobby Lobby and

has entered a preliminary injunctiddobby Lobby Il CIV-12-1000-HE (ordering

2 Hereinafter the Tenth Circuit decisionktobby Lobby Inc. v. Sebeliu@013 WL
3216103,  F.3d __ (10th Cir. June 27, 2013) ballreferred to aslobby Lobby
[, while the district court order iHlobby Lobby Stores, Inc. v. SebeliGaseNo.
CIV-12-1000-HE (W.D. Okla. July 19, 2013) (Heatah) will be referred to as
Hobby Lobby I
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a preliminary injunction for the plaintiffs and kiahg for the plaintiffs on all four
preliminary injunction requirements).

Plaintiffs here appealed the district court's deroé their preliminary
injunction motion on May 16, 2013 and seek reveo$dhe district court’s denial
of a preliminary injunction Aplt. App. at 187.

LEGAL STANDARDS

l. Standard of Review

This Court reviews the denial of a preliminary mgtion by the district
court for abuse of discretiohittle v. Jones607 F.3d 1245, 1250 (10th Cir. 2010).
A district court abuses its discretion by basindeaial of a preliminary injunction
on an error of lawWestar Energy, Inc. v. Laké52 F.3d 1215, 1224 (10th Cir.
2009). A district court can also abuse its disoretif it applies “the wrong legal
standard” in denying a preliminary injunctioRoDa Drilling Co. v. Siegal552
F.3d 1203, 1208 (10th Cir. 2002).

This Court reviews legal conclusions by the distaourtde novo Davis v.
Mineta 302 F.3d 1104, 1111 (10th Cir. 2002). Thereftris, Court “review([s] the
meaning of the RFRAle novo including the definitions as to what constitutes
substantial burden and what constitutes religiowdie) and the ultimate
determination as to whether RFRA has been violatddited States v. Meyer85

F.3d 1475, 1482 (10th Cir. 1996). This Court has dhthority to decide whether

10
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the Plaintiffs should be granted a preliminary ngtion. See Westar Energ$52
F.3d at 1224 (stating that “[i]f the district coufidils to analyze the factors
necessary to justify a preliminary injunction, tesurt may do so if the record is
sufficiently developed”).

I. Preliminary Injunction Standard

Defendants’ unconstitutional HHS Mandate poses &gent threat to
Plaintiffs and a substantial burden on their religi liberty interests thereby
justifying injunctive relief. Plaintiffs have no eduate remedy at law. VC § 102.
Unless this Court directs the district court toeenhjunctive relief in favor of
Plaintiffs so as to prevent the HHS Mandate’s ajaility to them, Plaintiffs will
be forced to continue to comply with the HHS MawrdavVC § 97, thereby
suffering irreparable and continuing harm in vimat of their sincere religious
beliefs. VC  101.

To obtain a preliminary injunction, a movant muebw (a) a substantial
likelihood of prevailing on the merits; (b) irreadte harm unless the injunction is
issued; (c) that the threatened injury outweighs llarm that the preliminary
injunction may cause the opposing party; and (d) the injunction, if issued, will
not adversely affect the public intereSavis v. Mineta302 F.3d 1104, 1111 (10th
Cir. 2009);Att’y Gen. of Okla. v. Tyson Foods, In665 F.3d 769, 776-77 (10th

Cir. 2009).

11



Appellate Case: 13-1218 Document: 01019101178 Date Filed: 07/31/2013 Page: 28

If the movant can establish that the latter thespiirements tip strongly in
the movant’s favor, a modified version of the ttaxhal likelihood of success test
applies. This test requires a showing that the tgqpress going to the merits are so
serious, substantial, difficult, and doubtful asmeke the issue ripe for litigation
and deserving of more deliberate investigatio®, a trial. Davis, 302 F.3d at
1111;see also Newland81 F.Supp. 2d at 1294 (enjoining HHS Mandate under
modified standard). This Court need not resolvetidreto use the modified test,
however, because the Plaintiffs are entitled toirganction under either the
modified standard or the traditional standakdiad v. Ziriax 670 F.3d 1111, 1126
(10th Cir. 2012) (not resolving issue because éemrcise movant met heightened
standard).

SUMMARY OF ARGUMENT

The district court fundamentally misunderstood amdapplied RFRA and
thus erred in denying preliminary injunctive reliefthe Plaintiffs.

The HHS Mandate forces Plaintiffs to violate thamcerely held religious
beliefs or face massive penalties. A substantialléiu under RFRA has therefore
been placed on the individual Plaintiffs and thewmpany Cherry Creek
Mortgage. The district court stated that the refethip between the requirements
of the HHS Mandate and Cherry Creek Mortgage'gialis beliefs was “indirect

and attenuated.” However, this Circuit has rejectery distinction between

12
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“‘direct” and “indirect” burdens. Plaintiffs opposkaving to supply certain
abortion-inducing drugs and devices, not the pdggilthat their employees may
use those drugs. The Plaintiffs and the Plainaffsne determine their religious
beliefs, without any interference from or reintefation by the court. Plaintiffs,
including Cherry Creek Mortgage, are protected uriRlIERA and may exercise
their religious rights through Cherry Creek Mortgabobby Lobby | 2013 WL
3216103 at *9-10.

ARGUMENT

l. Plaintiffs Are Likely To Succeed On Their RFRA Claims.
1. RFRA applies to Plaintiffs’ religious exercise.
RFRA, by which Congress restored the strict scyutest to governmental
action which was deemed to have been modified bySitppreme Court iEmp’t

Div., Dep’t of Human Res. of Or. v. Smi#i94 U.S. 872 (1990)applies to actions

In Smith two employees were fired from their jobs becausy thgested peyote, a Schedule |
controlled substance, for sacramental purposesateanony of the Native American Church of
which plaintiffs were members. Their applicatiorss unemployment benefits were denied
because their terminations from employment resuftedh the illegal use of a controlled
substance. The Supreme Court held that “the rigfree exercise does not relieve an individual
of the obligation to comply with a valid and nelitiev of general applicability on the ground
that the law proscribes (or prescribes) condudt hiisareligion prescribes (or proscribedd’ at
879.

13
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of the federal governmeftSee alsaGonzales vO Centro Espirita Beneficente
Uniao do Vegetab46 U.S. 418, 424 n.1 (2006).

RFRA requires courts to apply the @Beiith Sherbettstandard by directing
that the “Government shall not substantially burdgmerson’s exercise of religion
even if the burden results from a rule of genemgliaability.” 42 U.S.C. §
2000bb-1. Thus, a plaintiff makes a prima facie RFtase by first showing that
government action has substantially burdened atiffés exercise of sincerely
held religious beliefKikumura v. Hurley242 F.3d 950, 960 (10th Cir. 2001).

Once a plaintiff has shown that specific governmeortduct substantially
burdens a plaintiff's exercise of sincerely heltigieus beliefs, RFRA requires
that the Government “demonstrate[] that applicabbrihe burderto the person
(1) is in furtherance of a compelling governmentaérest; and (2) is the least
restrictive means of furthering that compelling goymental interest.” 42 U.S.C. §
2000bb-1 (emphasis addedge United States v. Hardma®7 F.3d 1116, 1126
(10th Cir. 2002) (en banc) (discussing RFRA).

RFRA defines “religious exercise” to include “anyeecise of religion,
whether or not compelled by, or central to, a systé religious belief.” 42 U.S.C.

§ 2000cc-5(7)(A). Religious exercise involves “moily belief and profession but

* The Supreme Court partially invalidated RFRAGity of Boerne v. Flores521 U.S. 507
(1997), but only insofar as it applied to the stateederal government actions are still subject to
RFRA.

® Sherbert v. Verne374 U.S. 398 (1963).

14
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the performance of (or abstention from) physicab.AcSmith 494 U.S. at 877
(Free Exercise clainf).

A “substantial burden” is imposed, even in indirextances, where a law
forces a person or group “to choose between foligwihe precepts of [their]
religion and forfeiting benefits, on the one hamatd abandoning one of the
precepts of [their] religion in order to accept ygonment benefits], on the other
hand.” Sherbert 374 U.S. at 404Sherbertheld that it was “clear” that denying
unemployment benefits to an employee was a sulsténirden, even though the
law did not directly command her to violate heridisl against working on
Saturdaysld. at 403—-04.

2. The Plaintiffs, including Cherry Creek Mortgage, are protected by
RFRA.

It is essential to freedom in America for citizénsbe able to live out their
faith in their everyday lives, including in the wthey run their businesses. Family
businesses should be free to conduct their busineascord with their religious
convictions and should not be forced by the govemnto violate their faith in
order to stay in businesSee Zorach v. Clausp343 U.S. 306, 313-14 (1952)

(noting that government follows “the best of owditions” when it “respects the

® Smithreaffirmed that “the ‘exercise of religion’ ofténvolves not only belief and profession
but the performance of (or abstention from) physacas,” for example, “abstaining from certain
foods or certain modes of transportation.” 494 AB77.

15
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religious nature of our people and accommodatespilidic service to their
spiritual needs”).

The Tenth Circuit has held that “as a matter ofustay interpretation that
Congress did not exclude for-profit corporationsnirRFRA’s protections. Such
corporations can be ‘persons’ exercising religiondurposes of the statute...[and]
as a matter of constitutional law, Free Exerciggta may extend to some for-
profit organizations.’Hobby Lobby 12013 WL 3216103 at 9. This Court relied in
part on the Dictionary Act, which defines the wdpgrson” as used in RFRA as
“‘includ[ing] corporations, companies, associatiofisns, partnerships, societies,
and joint stock companies, as well as individuals.U.S.C. § 1. Thus, like the
plaintiffs in Hobby Lobby || all Plaintiffs, including Cherry Creek Mortgage,
should be protected under RFRA as well.

Just inHobby Lobby Cherry Creek Mortgage is a corporation owned and
operated by the individual Plaintiffs as an S-cogpion. Plaintiffs here, as in
Hobby Lobby have organized their business with express oelgprinciples and
seek to apply their “faith to guide business decisi” Id. at 2. Over the last 20
years or more, using revenues derived from ChemgelkC Mortgage and other
sources, the individual Plaintiffs have collectivelonated millions of dollars to

Evangelical Christian and pro-life causes.

16
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Colorado law likewise empowers Cherry Creek Morggag “exercise
religion.” Its “all lawful business purpose” proios in its Articles of
Incorporation is drawn from C.R.S. § 7-103-101(I)der which for-profit
corporations are empowered to “engagele] in anyukaiwsiness unless a more
limited purpose is set forth in the articles ofarmoration.” No such “more limited
purpose” is in Cherry Creek Mortgage’s Articleslinéorporation.See alsdC.R.S.
§ 7-102-102 et seq.

C.R.S. § 7-102-102(4) provides that “[t]he artiatésncorporation need not
set forth any of the corporate powers enumeratedrircles 101 to 117 of this
Title.” As is relevant to Cherry Creek Mortgage arsdright to “exercise religion,”
the Colorado Business Corporation Act also provides

* “Person’ means an individual or an entity.” C.R§57-101-401(24).

* “Entity’ includes a domestic . . . corporation ..”.C.R.S. § 7-101-

401(17).

* “Unless otherwise provided in the Articles of Ingoration, every
corporation has . . . the same powers as an indalitb do all things
necessary or convenient to carry out its businedsa#fairs, including the
power . . . [tjo make donations for the public \aedf or for charitable,

scientific, or educational purposes. . .” C.R.3-803-101(1)(m).

17
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» “[A]ll corporate powers shall be exercised by odanthe authority of,
and the business and affairs of the corporation ageth under the

direction of, the board of directors. . .” C.R.5/-808-101(2).

Thus, “[tlhe proper question” said the Supreme Gotis not whether
corporations ‘have’ First Amendment rights and, if so, whethdreyt are
coextensive with those of natural persons. Instbadquestion must be whether
[the challenged law] abridges expression that tingt Rmendment was meant to
protect.” First National Bank of Boston v. Bellgtt435 U.S. 765, 776 (1978)
(recognizing the corporations have First Amendnsg@ech rights, but declining
to “address the abstract question whether corporaithave the full measure of
rights that individuals enjoy under the First Amemaht”). See also Citizens
United v. Fed. Election Comm’s58 U.S. 310, 130 S. Ct. 87899-900 (2010)
(explaining that “political speech does not losestFiAmendment protection
‘simply because its source is a corporation™) (ogBellotti, 435 U.S. at 784).

Both federal law and Colorado law empower CherrgeRr Mortgage to
exercise the religious faith of its owners. Bussess no matter the entity form,
can, and often do, engage in a wide range of cgsetdially “religious” or ethical
acts such as donating money to charities and caondubemselves in accord with

moral and ethical principles, including biblicahtdings.

18
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Plaintiffs declare that Cherry Creek Mortgage'smaty “. . . PURPOSE IS
TO BUILD AND BECOME A GREAT COMPANY . .. AND TO HRIOR GOD
IN ALL WE DO.” In this way, Plaintiffs exercise their religion bgcognizing the
simple truth that the acts of Cherry Creek Mortgage indeed the acts of its
owners.

Both the individual Plaintiffs and their companyéetty Creek Mortgage are
“persons” protected by RFRA. It is of no conseqeenmder RFRA that the
individual Plaintiffs’ company is a secular, forgfit S-corporation, as opposed to
a house of worship, a temporarily “grandfatheredjamization, a small business
that need not abide by the HHS Mandate, or any rotirganization that
Defendants have arbitrarily exempted from their HA&date.

RFRA protects “persons” without distinguishing beem natural or artificial
persons or between for-profit or non-profit enstidlowhere in RFRA are its terms
limited to individuals only. A corporation is thas“person” under both Colorado
law and under RFRASeel U.S.C. § 1 (the term “person” in RFRA is not
otherwise defined and the context does not requiddferent reading than that a
corporation is a “person”).

Importantly, in Hobby Lobby II CIV-12-1000-HE, and inNewland v.

Sebelius 881 F.Supp.2dl287 (D.Colo. July 27, 2012) (Kane, J.), the coaper

19
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form of the business entity was found to be immakdo a business owner’s
ability to assert religious claims.

3. The HHS Mandate substantially burdens Plaintiffs’ eercise of
religion.

Plaintiffs’ operation of Cherry Creek Mortgage atgdhealth insurance plan
Is in accord with their religious beliefs and catugés the “exercise of religion.”
To outlaw that religious exercise and “compel alation of conscience” is a
guintessential substantial burdéfhomas v. Review Boagrd50 U.S. 707, 717
(1981).

Nearly 20 years afteBherbertthe Supreme Court confirmed tderbert
standard for establishing a substantial burdertdtyng:

Where the state conditions receipt of an importaehefit upon
conduct proscribed by a religious faith, or wheredenies such a
benefit because of conduct mandated by religiougefpbehereby
putting substantial pressure on an adherent tofynbds behavior and
to violate his beliefs, a burden upon religion &xisWhile the
compulsion may be indirect, the infringement uporefexercise is
nonetheless substantial.

Thomas v. Review Bogrd50 U.S. at 709 (worker objected to participating
in the production of war materialsyee also Fraternal Order of Police v. City of
Newark 170 F.3d 359, 360 (3d Cir. 1999) (Alito, J.) (ceming a police officer’s
belief that wearing a beard was religiously reqiiir& he claims of Plaintiffs are

iIdentical to those raised Hobby Lobbyand are similar to those raisedlinomas

United States v. Led55 U.S. 252 (1982), ardbdulhaseeb v. Calboné00 F.3d

20
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1301 (10th Cir. 2010), and those decisions shouldeggthis Court’s analysiSee
Hobby Lobby,12013 WL 3216103 at *20.

The religious beliefs in this case are identicathose of the plaintiffs in
Hobby Lobby Plaintiffs, all Evangelical Christians, believiat life begins at
conception. Therefore, Plaintiffs have a “sincezbgrous objection to providing
coverage for Plan B and Ella since they believeg¢hdrugs could prevent a human
embryo...from implanting in the wall of the uterusausing the death of the
embryo.” Id. (internal citations omitted). Just as kHobby Lobby Plaintiffs also
allege a “sincere religious objection to providingpverage for certain
contraceptives [IUDs] since they believe those devicould prevent a human
embryo from implanting in the wall of the uterusausing the death of the
embryo.” Id. Additionally, just as the plaintiffs iHobby Lobby Plaintiffs here
object to “participating in, providing access taaymg for, training others to
engage in, or otherwise supporting” those drugs @dces which result in the
destruction of a human embryd.

Second, the Court must determine whether the Hfaisincerely hold these
beliefs. Just as with the plaintiffs khobby Lobbythe government does not dispute
the fact or sincerity of Plaintiffs’ religious befs. Transcript at 3-4 and 89 (finding
Plaintiffs’ religious beliefs to be sincerely heldee alspHobby Lobby 1| CIV-

12-1000-HE.
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Third, as it did inHobby Lobbythe Court should determine that the HHS
Mandate constitutes a substantial burden on thatPist religious beliefs. Like in
Hobby Lobby the pressure exerted on the Plaintiffs is dedydedbstantial. If
Plaintiffs provide a health plan which does notfoom to the HHS Mandate, they
would be fined $100 per employee, per day. 26 U.§.€980D(b)(1). With over
730 employees, fines could approximate $25.5 milleach year. If Plaintiffs
simply stop providing health insurance altogetttegn the Plaintiffs would be
forced to pay about $1.4 million per ye&ee id 8 4980H(c)(1) (fining employer
$2,000 per employee per year), and put themselvessarious disadvantage in
their ability to attract and keep employees.

The government has not challenged the reality ekahfinancial threats.
Therefore, there is only one possible conclusi®aintiffs’ religious beliefs have
been and are being substantial burdened becausélHt$ Mandate requires
Plaintiffs to:

» Compromise their religious beliefs,

* Pay close to $25.5 million more in fines or peraltior

» Pay roughly $1.4 million in annual taxes and dreplth-insurance benefits
for all employees.

This is exactly the kind of Hobson’s choice desedibn Hobby Lobby .

Plaintiffs have established a substantial burdem msatter of lawld. at *20-21.
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In addressing the issue of substantial burdensirontier, the district court
below stated that the issue was “whether it isl@stsuntial burden” on Plaintiffs.
Transcript at 96. The district court quoted frone thobby LobbyTenth Circuit
motions panel which noted that the “particular lmra@f which plaintiffs complain
Is that funds which plaintiffs will contribute togroup health plan might, after a
series of independent decisions by health-careigwoy and patients covered by
the plan, subsidize someone else’s... participatioani activity that is condemned
by plaintiffs’ religion. Such an indirect and attenuated relationship appear
unlikely to establish the necessary substantiatlbar. it had not been shown to
be substantially likely, that the plaintiffs woulducceed on the merits in
establishing a substantial burden on their exerofstheir religious beliefs; and
therefore, they...denied the injunctiond. (emphasis added).The district court
then concluded that “the proper thing for me toisldo follow the lead of the
motions panel,” and denied the preliminary injuocti However, this result is in
direct contrast with this Court’s determinationHiobby Lobby | that “[i]t is not
the employees’ health care decisions that burdercdhporations’ religious beliefs,
but the government’'s demand that [plaintiffs] eeabtcess to contraceptives that
[plaintiffs] deem morally problematicHobby Lobby kt 21.

By forcing Plaintiffs to provide for and particigatn what their religious

beliefs denounce as ending a human life and a @ssesin, the government has
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unquestionably imposed a substantial burden both asatter of fact and as a
matter of law.

4. The HHS Mandate, as applied to these Plaintiffs, vlates RFRA.

Insomuch as the HHS Mandate substantially burdésistffs’ exercise of
religion, the burden shifts to the government tommdestrate that application of the
burden to these Plaintiffs is (1) is in furtherarafea compelling governmental
interest; and (2) is the least restrictive meansfurthering that compelling
governmental interest. 42 U.S.C. § 2000bl®1Centro Espirita 546 U.S. at 429,
430 (citing 42 U.S.C. § 2000bb-1(bhukumi 508 U.S. at 546.

It is not enough for government to describe a cdimgeinterest in the
abstract or in a categorical fashion; the goverrinmenst demonstrate that the
interest “would be adversely affected by grantimgjexemption” to the religious
claimant. O Centro Espirita 546 U.S. at 431see also Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeab08 U.S. 520,546 (1993) (rejecting the
assertion that protecting public health was a cdimgenterest “in the context of
these ordinances”pee also United States v. RoI389 U.S. 258, 263 (1967¢al.
Democratic Party v. Jones30 U.S. 567, 584 (2000) (government cannot mepo
such an interest “in the abstract,” but must showompelling interest “in the
circumstances of this case” by looking at the paléir “aspect” of the interest as

“addressed by the law at issue” and to these Hfajnt
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a. _The HHS Mandate does not further a compelling govement
interest.
A compelling interest is an interest of “the higheder,” Lukumi 508 U.S.
at 546, and is implicated only by “the gravest @&susndangering paramount
interests,”Thomas v. Collins323 U.S. 516, 530 (1945). To be compelling, the
government’s evidence must show not merely a arogl but a “caus[al]” nexus
between its Mandate and the grave interest it ssgilp serves.Brown v.
Entertainment Merchandise Associatid31 S. Ct. 2729, 2739 (June 27, 2011). If
Defendants’ “evidence is not compelling,” they ftheir burden. Critically, the
government “bears the risk of uncertainty . . . gubus proof will not suffice”
and cannot satisfy its burden under RFRA with s|agicun and generalizationk.
This court stated irfHobby Lobby Ithat the government failed to prove a
compelling interest for two reasons. 2013 WL 321%18t *59. The first reason
was that the government’s stated interests ardficiemt because they are too
“pbroadly formulated” to “justify[].” Id. (quotingO Centrg 546 U.S. at 431). The
second was that the HHS Mandate “cannot be compélbecause of the millions
of people the government has already exempted.
While recognizing “the general interest in promgtipublic health and
safety,” the Supreme Court has held that “invocatid such general interests,
standing alone, is not enoughO® Centro Espirita 546 U.S. at 438. The

government must demonstrate “some substantial tthwegaublic safety, peace, or
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order” (or an equally compelling interest) that Wbbe posed by exempting the
claimant.Wisconsin v. Yoded06 U.S. 205, 230 (1972). In this context, “onlg th
gravest abuses, endangering paramount interests, agicasion for permissible
limitation.” Sherbert374 U.S. at 406.

Defendants must show that the alleged harm to t#fairemployees is not
mild, but extreme; and that, absent the HHS Mandathreatens the “gravest,”
“highest,” and most “paramount” consequences farmffs’ employees. But the
HHS Mandate’s regulations cite no rash of contraeefabortifacient-deprived
injuries or deaths among employees of religiouglyedit employers or otherwise.

The most ironic flaw in Defendants’ assertion aioanpelling interest is that
the federal government itself has voluntarily ogdtimillions of employees from
the HHS Mandate for secular and religious reasbusDefendants still refuse to
exempt Plaintiffs and their employees. Congresssidened some of the ACA’s
requirements paramount enough to impose on grarefd pland.See75 Fed.
Reg. at 34,542 (listing ACA 88 2704, 2708, 27111272715, and 2718 as
applicable to grandfathered plans).

No compelling interest exists when the governméails’' to enact feasible

measures to restrict other conduct producing sobateharm or alleged harm of

" Judge Kane estimated in his July 27, 2012 ordantigrg preliminary injunctive relief to the
plaintiffs that “191 million Americans belong tognis which may be grandfathered under the
ACA.” Newland 881 F.Supp.2dt 1291; accordyndale Housg2012 WL 5817323 at *18.
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the same sort.Lukumi 508 U.S. at 546—47. Importantly, the Supreme Cand

lower courts have insisted that that governmentoactannot survive strict
scrutiny if it offers exemptions to otherSee, e.qg.id. at 542-46;0 Centro

Espirita, 546 U.S. at 432-37. The Defendants’ exemptionthhéoHHS Mandate
“fatally undermine[] the Government’'s broader corien that [its law] will be
‘necessarily . . . undercut” if Plaintiffs are erpted t00.O Centro Espirita 546

U.S. at 434.

Congress intentionally omitted the HHS Mandate frdm statute as a
requirement it considered important enough to impos all plans. Moreover,
Congress gave HHS authority to exempt from theirSHHWandate any religious
objectors it wanted to exempt. 76 Fed. Reg. 46,886(23-24; 77 Fed. Reg. 8725,
8,726. Such a second class interest cannot bedewsadi compelling under strict
scrutiny and cannot trump religious objections uriRleERA.

As virtually all other courts confronted with thssue have recognized, the
government has exempted employers in a numbertefjaaes from compliance
with the HHS Mandate. Defendants’ immense grandfatly exemption in
particular has nothing to do with a determinatibattthose more than 100 million
Americans in grandfathered plans do not need cosptave/abortifacient coverage
while Plaintiffs’ employees somehow do. 76 Fed. Rag46,623 & n.4. The

exemption rather was a purely political effort tarmer votes for the ACA by
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which President Obama could claim, “If you like ydwealth care plan, you can
keep your health care plan.”

Defendants cannot claim a grave interest in a ggawc cost of abortion-
inducing drugs and devices in health insuranceuat slrugs and devices are
ubiquitous. Defendant Sebelius herself admitted tbantraceptive services are
available at sites such as community health cenpenslic clinics, and hospitals
with income-based suppoft.Such “income-based support” is available through
federal government subsidies in Title XIX-Medicai€itfle X-Family Planning
Services and other federal progratmas well as through subsidies by state

governments’

8 «A statement by U.S. Department of Health and Har8arvices Secretary Kathleen Sebelius,
(Jan. 20, 2012)available athttp://www.hhs.gov/news/press/2012pres/01/20120020d (last
visited Mar. 9, 2013).

® In 2010, public expenditures for family plannirgnsces totaled $2.37 billion, and Title X of
the Public Health Service Act, devoted specificadlfamily planning services, contributed $228
million during this same year. Guttmacher Instifutfacts on Publicly Funded Contraceptive
Services in the United States (May 2012),
http://www.guttmacher.org/pubs/fb_contraceptivevdeml (last visited Feb. 22, 2013).

19 Recently, Defendants showed that they do not Wliecompelling interest exists to promote
contraceptive access. In Texas, HHS has decidedase providing 90% of funding of a $40
million Texas Women’s Health family planning prograthe primary purpose of which is
contraceptive management. Texas had been usindutinding to provide thousands of women
with family planning, but Texas required fundingwiders not, directly or indirectly, to provide
abortion. On this basis alone HHS, withdrew fedetaiding, which Defendant Sebelius
admitted would cause “a huge gap in family planriitfHS decided that protecting the interests
of abortion providers was more important than plomg contraception acces§eeCBS News
“Feds to stop funding Texas women's health prograiéfar. 9, 2012), available at
http://www.cbsnews.com/8301-501363_162-57394686/eestop-funding-texas- womens-
health-program/ (last visited Apr. 28, 2012).
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The availability of contraceptive items for saleuisiquitous, now reaching
even vending machines on college campuses. Indaethrge majority of
Americans reportedly already have contraceptiveye:" According to a recent
study, cost is not a prohibitive factor to contfatoee access. Among women
currently not using birth control, only 2.3% saidvas due to birth control being
“too expensive,” and among women currently usinghbcontrol, only 1.3% said
they chose their particular method of birth conbretause it was affordabfe.

Defendants cannot claim there is a “grave” or “payant” interest to
impose the HHS Mandate on Plaintiffs or other ielig objectors while allowing
more than 100 million employees to be “unprote¢tgd] law cannot be regarded
as protecting an interest ‘of the highest orderewlit leaves appreciable damage
to that supposedly vital interest unprohibitedukumi 508 U.S. at 520See also
United States v. Fridayp25 F.3d 938, 958 (10th Cir. 2008) (“[T]he govaant is
generally not permitted to punish religious damiagis compelling interests while
letting equally serious secular damage go unpudisShe

The tens of millions of employees whose employeesrt subject to the

HHS Mandate and whose purported health and equialéyests are left untouched

1 Nine out of ten employers, pre-Mandate, alreadyviple a “full range” of contraceptive
coverage. Guttmacher Institute, “Facts on ContrieepJse in the United States,” June 2010,
available athttp://www.guttmacher.org/pubs/fb_contr_use.htras(lvisited Apr. 28, 2012).

12 Contraception in Americatynmet Needs Survey, Executive SumrhdrgFib. 10, 16 (Fig. 12)
(2012), http://www.contraceptioninamerica.com/downloadskirve Summary.pdf (last
visited Mar. 9, 2013).
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by the HHS Mandate “completely undermines any cdimgeinterest in applying
the preventive care coverage mandate to PlairitiNewland 881 F. Supp. 2d at
1298 (citing 42 U.S.C. § 18011; 26 U.S.C. 8§ 4980¢2(9.

While Defendants essentially admit that the HHS §&de implicates
religious exercise by exempting churches and, atleemporarily, religious non-
profits, Defendants refuse to expand their exemptio include religiously-
motivated employers like Plaintiffs. Defendants énamply engaged in political
line-drawing®® Plaintiffs, who likewise object to the HHS Mandate religious
grounds, cannot be denied an exemption on the peethat Defendants can pick
and choose between religious object@se O Centro Espiritab46 U.S. at 434
(since the law does “not preclude exceptions atteaye RFRA makes clear that it
Is the obligation of the courts to consider” whetlexceptions must also be
afforded to others because of RFRA).

The Supreme Court insists that a law cannot sursitiet scrutiny and be
deemed to serve a compelling government interede waffering exemptions to
others as does the HHS MandaBme, Lukumb08 U.S. at 542-46)D Centro

Espirita, 546 U.S. at 432-37.

13 The New York Times describes in great detail thigipally-driven deliberation that led to the
Mandate. “Rule Shift on Birth Control Is Concessitm Obama Allies” (Feb. 10, 2012),
available athttp://www.nytimes.com/2012/02/11/health/policyéoia-to-offer- accommodation-
on-birth-control-rule-officials-say.html?pagewanted (last visited Mar. 9, 2013).
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b. The HHS Mandate is neither neutral nor generally aplicable.

Likewise, as a consequence of the secular and rligious exemptions to
the HHS Mandate, Defendants’ HHS Mandate schemeeither “neutral” nor
“‘generally applicable.” The HHS Mandate is neithegeutral nor generally
applicable as it discriminates among religious ctojes, penalizes Plaintiffs for
their religious conduct, and, as described aboN@ys massive exemptions from
its provisions.

These massive exemptions cannot coexist with tineeg that, as against
Plaintiffs, there is a compelling interest thatimplemented in a neutral and
generally applicable manner.

c. The HHS Mandate is not the least restrictive meansf achieving
the purported interest.

The HHS Mandate is also not the least restrictiveams of achieving the
government’s purported interest even assumiagguendo it advances a
compelling government interest. RFRA requires tbgegnment to demonstrate
that there are no feasible, less-restrictive adtives. 42 U.S.C. § 2000bb-1(b)(2).
In other words, the HHS Mandate must be demonsitatée “the least restrictive
means,” not the least restrictive means the govemithooses.

There are numerous obviously less-religiously-retste means by which
the government could provide, at no cost to useositraceptives, abortion-

inducing drugs and devices, sterilization, and seling and education for the
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same, including by fully paying for such drugs alaVvices with taxpayer dollars.
See Newland2012 WL 3069154 at *8 & 15.

Defendants bear the burden to show both of themmezits—compelling
interest and least restrictive means—includinghatpreliminary injunction stage.
O Centro Espirita 546 U.S. at 428-30 (“[T]he burdens at the preisny
injunction stage track the burdens at trial. . RERA challenges should be
adjudicated in the same manner as constitutiomafipdated applications of the
[compelling interest] test,” such as for speecinttaunder the First Amendment.).

Defendants fail the least restrictive means teshpi because the
government could easily achieve its presumed defirefree coverage of
contraceptives and abortifacienty providing that benefit itselfRather than
coerce Plaintiffs and others to provide this cogere their health insurance plans,
the government could:

» Create its own “contraception insurance” plan wtaokers all mandated

abortion-inducing drugs and devices and then ali@e enrollment in

that plan for whomever the government seeks torcove

» Directly subsidize providers of abortion-inducingugs and devices to

provide such drugs and devices to whomever thergowent designates.

32



Appellate Case: 13-1218 Document: 01019101178 Date Filed: 07/31/2013 Page: 49

» Offer tax credits or deductions to users for puseisaof abortion-

inducing drugs and devices.

* Impose a mandate on the abortion-inducing drugs dedices

manufacturing industry to give away its produceeff

Defendants have not heretofore denied and cannaot deny that the
government could pursue its goal more directly.sThonclusion is not only
dictated by common sense, but is also demonsthkgtede plethora of federal and
state government programs which already directlysslize birth control and
abortion-inducing drug and device coverage for meitigens through Title XIX-
Medicaid, Title X-Family Planning Services prograrasd a myriad of other
federal and state government programs.

These and other options could fully achieve Defatglaapparent goals
while clearly being less restrictive on Plaintiftseliefs. There is thus no essential
need to coerce Plaintiffs or other religious olpextto provide the objectionable
contraceptives/abortifacients themselves. Theser aptions may be more costly
or more difficult to get through Congress (whichtier illustrates the public’s

disbelief that the HHS Mandate’s interest is “cofiipg”’). “The lesson” from

14 And by virtue of Defendants’ attempts to quellipcél backlash by claiming they may create
an “accommodation” for some additional religioustitees (but still not for Plaintiffs),
Defendants are necessarily admitting that the M@nda not the least restrictive means to
achieve their goals. See 77 Fed. Reg. 16,501-08 @1a2012).
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RFRA’s case law “is that the government must shomething more compelling
than saving money-®

If a less restrictive alternative would serve tloweynment’s purposes, “the
legislature must use that alternativelhited States v. Playboy Entm’t Grp., Inc.
529 U.S. 803, 813 (2000). If the government “hasroto it a less drastic way of
satisfying its legitimate interests, it may not cke a [regulatory] scheme that
broadly stifles the exercise of fundamental perkditzerties.” Anderson V.
Celebrezze460 U.S. 780, 806 (1983).

CONCLUSION

The Court should reverse the district court's denisand remand with
instructions to enter a preliminary injunction aghlalf of Cherry Creek.
Respectfully submitted,

s/ Michael J. Norton

15 Douglas Laycock & Oliver S. Thomasierpreting the Religious Freedom Restoration, A&t
Tex. L. Rev. 209, 224.
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ORAL ARGUMENT STATEMENT

Appellants submit that oral argument is necesdaggause this appeal
presents issues of exceptional importance currgrghding before several other

circuits.

s/ Michael J. Norton

Michael J. Norton
Attorney For Appellants
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kara, I'm.goinq to ruie-from the bench. .Are you still
okay? |

THE REPORTER: _ Yes.

THE COURT: I certainly have considered the briefs. I
found them very interesting to read and good arguments and I
wanted to say to you lawyers and others that this kind of a
case is really why one wants to be a federal judge. You've got
fairly interesting, difficult, challenging issues, good
counsel, and that;s really what we live for. At the same time,
this case and the abortion issues generally I think maybe call
for wisdom that no judge really can have. They're just too
difficult. And our country and our society are just too
divided with people very sincerely feeling really strongly on
both sides. And the courts have a job to do, but it's not an
easy job at all.

And I do not shrink from the job. Mr. Norton said at
the beginning that it is my duty, and he's absolutely correct,
to decide cases that come before me. And I will decide this
motion this morning.

But as I will say as we move forward here, it comes
before this Court from a unicue and different way than I think
it has probably come before most other courts who have
considered the issue. The issue really today is whether or not
the Court should grant an injunction. This is not the

"decision on the merits" day. This is injunction day.

7 ADDO001
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Possibly the first of moré-phan ohe iﬁﬁunction day in thié
case. |

It was a little curious to me that in the plaintiffs’'
lengthy and excellent brief, théy did not really get to the
injunction issues until page 63 or so. But they are on page 1
for me because that's what I face.

.The issue is whether the Court should grant a
preliminary injunction by reason of a substantial likelihood
that the plaintiffs can and will be able to prove a violation
of the Religious Freedom Restoration Act of 1393, which we have

been calling RFRA, reported at 42 U.S.C. section 2000bb-1,

‘That statute is the focus of my attention today because as both

parties have said, and I agree, that provides even more
protection for religious freedom and the free exercigse of
religion even than the Constitution does; and therefore if the
plaintiffs cannot establish their right to an injunction under
the RFRA statute, the Court need go no further in exploring the
other constitutional issues.

RFRA has two basic parts. The first part is a burden
on the plaintiff. The plaintiff muét show that the government
action has substantially burdened the plaintiffs' exercise of
sincerely held religious beliefs. If the plaintiff presents a
prima facie case of substantial burden, then it turns to the
government to show that there is, notﬁithstanding the burden, a

compelling governmental interest that furthers the existence of

ADDO002
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1jl the burden and that thé'way in thch thé government tackled the
2|l compelling governmental interes£ is the least restrictive means
3f| of furthering that compelling interest.

4 And that takes me to the Hobby Lobby case. I'm

5]l speaking of Hobby Lobby Stores, Inc., Vs. Sebelius, reported at

6l 2012 wL 6930302, a decision of a two-judge motions panel from

7 the Tenth éircuit iQSued in November 2012, The pane} was

sll addressing a request for an injunction pending appeal of a

ol decision of Judge Heaton of the western district of Oklahoma,
10|l which decision is réported at 870-F.Supp.éd 1278, also a 2012
11l decision. And in the underlying case in Oklahoma, the
12|l plaintiff raised substantially the same issues as are raised in
13. the present case. That is not surprising at all because I have
14l found in all of the cases I have read -- and I most certainly
151 haven't read the 25 plus or minus cases, all of them, that the
16|l parties have referred to -- put in the ones that I have read,
17|l the issues are sﬁbstantial;y the same.

18 and that is that a for-profit corporation is owned and
19|] operated by individuals who have sincere, very sincerely held
20]l religious beliefs and feel that it is offensive to and a burden
21|l on their religious beliefs if their company is forced to
22|l provide coverage, insurance ccyerage, so that females can
230 obtain contraceptives and, as they see it, abortion products.

24|l They want no involvement in that: they want no association with

25|l that; and they feel that the federal statute that we're all

ADDO003
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talking'about hefe:ﬁoday_;; I_dpn't have thelcitatidn committed
to memory -- the Patien£ Brotection and Affordable Care Act,
and regulatioqs igsued pursuant to thét act, forces upon them.

In the Oklahoma decision by Judge Heéton, he examined
the various issues in a really lengthy opinion in which he
denied Hobby Lobby's request for a preliminafy injunction. And
according to the lawyers here today, or at least plaintiffs’
counsel, that put Judge Heaton in the minority of district
court judges around the country who have ruled on the issue.
But for better or for worse, the plaintiffs in Hobbx Lobbz went
to the Tenth Circuit and filed a motion for an injunction
pending their appeal of Judge Heaton'é deéecision. And that is
how it came before Judges Ebel and Lucero of the Tenth Circuit.

TIn the written decision of the motion panel, the panel
addressed a number of issues that we have heard discussed here
today. To bégin with, the panel noted, as Mr. Norton has also
noted, that it would and did assess the same factors in dealing
with the motion before them as will control the merits of the
Tenth Circuit panel's review with respect to the injunction
issue. So there is no distinction between considering it on a
motion for preliminary -- for injunction pending appeal heard
by the two judges than the factors that will control the merits
of the issue.

They then went on to discuss whether there is a

so-called heightened burden on the plaintiffs because it is one

ADDO004
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of the disfavored types of iqjuﬁ¢£ions, such'as.injunctions
that alter #he staiu; quo,. mandatdry_injﬁnctions, injunctions
that afford the movant_ali‘of the relief it could recover at
the conclusion of a full trial on the merits. And the panel
said no. It is not that type of injunction; we will apply the
normal four-factor test for a preliminary injunction. To that
extent, at least, the panel favored the position of the
plaintiffs.

It's interesting here that to the extent that there
are differénces between this case and Hobby Lobby, one of them
is that you could look at this case aéAseeking an injunction

that alters the status quo. The status quo that affects the

of it or agreed to it, which they did not, their policy has
been and is providing this kind of coverage and has been doing
that for quite some period of time, many months at least. And
so in that sense, the injunction that they ask the Court to
issue today would alter that status quo.

However, I'm not sure that that's the way that we
should look at it. I think the way that the Tenth Circuit
seemed to look at it really was whéther the ;njunction would
alter the status quo that existed before this type of coverage
was required. And in ﬁhat sense, there wouldn't be a
heightened burden. I don't have to decide that today. It's

not material to me because I am perfectly comfortable applying

Page;Zi?“*"'
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the normal‘four-paft téét; as did.thé Ieﬁtﬁ Circuit panel.

Under tﬁat test, the moving party here the
plaintiffs, must show: |

1. AASubstgntial likelihood. of success on the merits.
That makes perfect sense. They're trying to stop this
government program in its tracks pending the ultimate decision
by the Court on the merits. And you can't come and ask a court
to enjoin something unless you are prepared to show that:
there's a substantial likelihood that you ultimately will
prevail. |

Secondly, that you have‘suffered and are suffering
irreparable injury.

Third, that the threatened injury outweighs any damage

that the injunction may cause the opposing party.

And 4, that the injunction would not be adverse to the
public interest.

There's been some discussion of the second of those
factors today, irreparable injury. The government claims that
there's no irreparable injury because the plaintiffs have sat
on their rights. They knew in December that this was in their
plan, but they did not file a case until March and so far as
the Court is aware, made little, if any, effort to obtain an
immediate, emergent, forthwith injunctive hearing, putting us

here in May, five to six months after they learned of it.

I don't think I have to decide the irreparable injury

ADDO006
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issue, but I do want to comment .on one aspect of it that's a

1

2 little unique hefe. lAnd that is -we aré two weeks away from an
3]l argument in front of the Tenth_bircuit en banc on the very

4|l issues that we are addressing today. It does seem to me that
5| if the plaintiffs were willing to wait three months to file the
6l suit and five months to have their argument, it's a little

M} difficult for them to complain that they will suffer

Bl irreparable injury by having to wait two weeks, plus whatever
9| amount of time the en banc panel may need to use to put

10|l together their dedision. We are simply so close to having a
11l decision that will control and bind the Court that I think

12 their irreparable injury argument is difficult to make.

13 But the circuit doesn't discuss irreparable injury,
14|l and I'm not saying that I'm deciding this case based on the

150 iack of irreparable injury. I don't think I need to do that.
1l The circuit then addressed the troublesome issue of
17l what is the standard that applies to whether there is a

18}l substantial likelihood of success. You might think that

19|l substantial likelihood of success means just what it says, but
ooll courts find ways sometimes to interpret language in a different
21l| way than maybe other people would interpret the same language.
29l And courts have said that if the other three factors; namely,
23|l irreparable injury, doeé the threatened injury outweigh any

24|l damage, would it be adverse to the public interest. If those

2sll factors weigh particularly heavily in favor of the plaintiff,
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then the court is.preparéd'tﬁ'épélyrwhé; it calls a relaxed
type of standard regarding subéﬁantial iikelihood of success.
Basically if there are substantial, difficult, unresolved
issues, we should keep our pants on and wait until we get to
the merits; but it's good enough for a preliminary injunction.

The Tenth Circuit rejected the notion that the relaxed
standard should apply. They did so because of previous Tenth
Circuit law which they quoted, and I quote, Where a preliminary
injunction seeks to stay governméntal action taken in the
public ihterest pursuant to a statutory or regulatory scheme,
the les§ rigorous "fair ground for litigation standard” should
not be applied.

Let me pause for a moment to reflect on what the
motions-panel decision means to me. Is it binding on me as
binding precedent? No. The decision of the en banc panel will
be. But the decision of Judges Ebel and Lucero is not. On the
other hand, is it relevant to me? Absolutely relevant to me.
I'm a trial court. The Tenth Circuit is my boss. They tell me
what the law is, and I apply it. Even though we don't have a
binding, final decision on the merits, that, again, to be
discussed by the circuit in two weeks, we have the decision of
two experienced, highly reputable judges who have said what
they think about these issues that I face today; and it would
be idiotic for me not to consider that to be relevant.

Furthermore —- and L['ll come back to this point --
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95
with respect to the deéision_on which it reached its
decision‘—— on the basis on .which it reached its decision, the

motion panel said, quote, Again, we do not think. there is a
substantial likelihood that this court -- referring to the
Tenth Circuit court —-- will extend the reach of RFRA to
encompass the independent conduct of third parties with whom
the plaintiffs have only a commercial relationship.

so what we have, folks, is two judges of the Tenth
Circuit deciding these issues. Two judges of the Tenth Circuit
saying, we do not think £his court will view them differently.
and a decision practically around the corner from that court.
T cannot help but be affected in my thinking by that unusual
combination of circumstances.

Anyway, having rejected relaxed standard regarding
substantial likelihood of success, the panel then went on to
say that the plaintiffs had failed to satisfy the first of the
two RFRA elements, i.e., that the challenged mandates
substantially burdened their exercise of religion. I think
it's only fair at this point to note that they did not, the
government does not, and certainly I do not, doubt even for a
second that the plaintiffs here not only have sincerely held
religious beliefs as they have articulated them, but that they
sincerely believe that this program imposes a substantial

burden on those beliefs and their right to exercise those

beliefs. That is c¢lear to me.
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But that_ién't.thé issue. The issue is not whether do'
they believe it's a substantial 5ﬁrdén, but whether it is a
substantial burdeh, and on that issue the court found that the
plaintiffs there ‘had noﬁ shown that it was.

They then explained why, and they did so first by
quoting from Judgé Heéton‘s decision. They said -- and again
I'm quoting now —-- The particular burden of which plaintiffs
complain is that funds which plaintiffs will contribute to a
group health plan might, after a series of independent
decisions by health~éar§ providers and patients covered by the
plan, subsidize someone else's -- and they emphasize someone
else's -- pérticipation in an activity that is condemned by
plaintiffs’' religion. Such an indirect and attenuated
relationship appears'unlikely to establish the necessary
substantial burden.

and that is what they said, what I quoted before, We
do not think there‘is a substantial likelihood that this court
will extend the reach of RFRA to encompass the conduct of third
parties with whom plaintiffs' is only a commercial
relationship. In short, they found that it was not
substantially likely, or at least it had not been shown to be
substantially likely, that the plaintiffs would succeed on the
merits in establishing a substantial burden on their exercise

of their religious beliefs; and therefore they, like the

district court, in Hobby Lobby, denied the injunction.
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panel would do may not turn out to be accurate. And therefore

91

I noted pefore.and I note again that in doinq so, they
said that they'wére not addressing the issue whether a
corporaﬁion has free exercise rights. They were not addressing
the issue of whether or not the individual plaintiffs here have
to go it alone or that Cherry Creek Mortgage as a company has
its own right to free exercise of réligion. That is an
enormously difficult issue. It is the issue identified by
Judge Kane as the substantial and difficult issue that under
the relaxed standard convinced him that the -- there was for
that purpose substantial likelihood of success;

But the relaxed standard does not apply, according to
the panel. And they determined that they did not have to
address that issue because either way, individually or
corporate—wise, there was a common failure to demonstrate a
substantial likelihood of success on the RFRA prima facie case,
and that sufficed to dispose of the mbtion for an injunction.

And because I think that is relevant, I have decided
that the proper thing for me to do is to follow the lead of the
motions panel and therefore I deny the motion, which is motion
no. 12, for a preliminary injunction.

In saying Fhat, however, I recognize, as you all do,
that what the Tenth Circuit will say soon enough may differ.

The prediction of Judges Ebel and Luceroc as to what the merits

if the Tenth Circuit comes out the other way, as at least three
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ill circuits have, on-the_issue,'the plaintiffs are in no way

2|| foreclosed from_éoming back to this Court ana_once again

3 réquesting a preliminary injunétion. This Court will follow

4l the lead of the Tenth Circuit, no méttef what direction that

5 lead takes; and in fact, I would_an£icipate that if the Tenth

6l circuit rules in plaintiffs' favor, that there is a very good

7| chance that tﬁis will be another one of those situations where

8|l the government might stipulate to an injunction.

9 Ms. Bennett has taken on a tiger by the tail, but she
10]l also knows when to stop beating her head against the wall.. But
11 that, for today, will be my decision. As I said, it was very
12il interesting, I really enjbyed reading your materials, and I
13§} appreciate the quality of your arguments.

14 Thank you, folks.
15 Are there any questions?
lé6 MR. NORTON: Your Honox, would there be a written
17l order forthcoming, or is this --
18 THE COURT: I think if you want a written order,
19 you'll_need to order the transcript. I don't intend to write
200 this up.
21 MR. NORTON: You what?
22 THE COURT: The transcript. The transcript will be my
23l written order. -
24 MR. NORTON: Okay. Thank you, Your Honor.
25“ THE COURT: Miss Bennett.
ADDO12
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MS. EENNETT: thhing,‘Your-ﬁonbr;:thank'yduf'

THE COURT: Then if that's it, we'll be in recess; but
I want to do one more thlng, because thlS is Just my thing, and
that is I would like to meet you folks.

(Recess at 11:45 a.m.)
REPORTER'S CERTIFICATE
I certify that the foregoing is a correct transcript

from the record of proceedings in the above-entitled matter.

Dated at Dénver, Colorade, this 17th day of May, 2013.

s/Kara Spitler
Kara Spitler
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42 U.S.C. § 2000bb
Religious Freedom Restoration Act

'

(a) Findings

The Congress finds that--
(1) the framers of the Constitution, recognizing free exercise of religion as an
unalienable right, secured its protection in the First Amendment to the
Constitution; '
(2) laws “neutral” toward religion may burden religious exercise as surely as
laws intended to interfere with religious exercise;
(3) governments should not substantially burden religious exercise without
compelling justification;
(4) in Employment Division v. Smith, 494 U.S. 872 (1990) the Supreme Court

virtually eliminated the requitement that the government justify burdens on
religious exercise imposed by laws neutral toward religion; and

(5) the compelling interest test as set forth in prior Federal coutt rulings is a
workable test for striking sensible balances between religious liberty and
competing prior governmental interests.

AL

(b) Purposes
The purposes of this chapter are--

(1) to restore the compelling interest test as set forth in Sherbert v. Verner, 374
U.S. 398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee
its application in all cases where free exercise of religion is substantially

burdened; and

(2) to provide a claim or defense to persons whose religious exercise is
substantially burdened by government.

42 U.S.C. § 2000bb-1
Free exercise of religion protected

(2) In general

Government shall not substantially burden a person's exercise of religion even if
the burden results from a tule of general applicability, except as provided in
subsection (b) of this section.

(b) Exception
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Government may substantially burden a person's exercise of religion only if it :
demonstrates that application of the burden to the person-- , ' —

(1) is in furtherance of a compelling governmental interest; and —

(2) is the least restrictive means of furthering that compelling governmental ‘ =
interest.
(c) Judicial relief :

A person whose religious exercise has been burdened in violation of this section
may assert that violation as a claim or defense in a judicial proceeding and obtain
appropriate relief against a government. Standing to assert a claim or defense under
this section shall be governed by the general rules of standing under article IIf of
the Constitution.

42 U.S.C. § 2000bb-2
Definitions

As used in this chapter--

(1) the term “government” includes a branch, department, agency, i
instrumentality, and official (ot other person acting under color of law) of the
United States, or of a covered entity;

(2) the term “covered entity” means the District of Columbia, the
Commonwealth of Puerto Rico, and each territory and possession of the United

States;
(3) the term “demonstrates” means meets the burdens of going forward with the
evidence and of persuasion; and

(4) the term “exercise of religion” means religious exercise, as defined in
section 2000cc-5 of this title.

42 U.S.C.A. § 2000bb-3
Applicability
(a) In general

This chapter applies to all Federal law, and the implementation of that law,
whether statutory or otherwise, and whether adopted before or after November 16,

1993,
(b) Rule of construction
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Federal statutory law adopted after November 16, 1993 is subject to this chapter
unless such law explicitly excludes such application by reference to this chapter.

(c) Religious belief unaffected

Nothing in this chapter shall be construed to authorize any government to burden
any religious belief. |

26 U.S.C.A. § 4980D
Failure to meet certain group health plan requirements

(2) General rule.~There is hereby imposed a tax on any failure of a group health
plan to meet the requirements of chapter 100 (relating to group health plan
requirements).

~ (b) Amount of tax.--

(1) In general --The amount of the tax imposed by subsection (a) on any failure
shall be $100 for each day in the noncompliance period with respect to each
individual to whom such failure relates.

(2) Noncompliance petiod.--For purposes of this section, the term
“noncompliance period” means, with respect to any failure, the period--

(A) beginning on the date such failure first occurs, and
(B) ending on the date such failure is corrected.

(3) Minimum tax for noncompliance period where failure discovered after notice
of examination.--Notwithstanding paragraphs (1) and (2) of subsection (c)--

(A) In general.--In the case of 1 or more failures with respect to an individual--

(i) which are not corrected before the date a notice of examination of income
tax liability is sent to the employer, and

(ii) which occurred or continued during the period under examination,

the amount of tax imposed by subsection (a) by reason of such failures with
respect to such individual shall not be less than the lesser of $2,500 or the
amount of tax which would be imposed by subsection (a) without regard to
such paragraphs.
(B) Higher minimum tax where violations are more than de minimis.--To the
extent violations for which any person is liable under subsection (e) for any
year are more than de minimis, subparagraph (A) shall be applied by’
substituting “$15,000” for “$2,500” with respect to such person.
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(C) Exception for church plans.--This paragraph shall not apply to any failure 4
under a church plan (as defined in section 414(e)). -

(¢) Limitations on amount of tax.--

(1) Tax not to apply where failure not discovered exercising reasonable
diligence.--No tax shall be imposed by subsection (a) on any failure during any
period for which it is established to the satisfaction of the Secretary that the
person otherwise liable for such tax did not know, and exercising reasonable =
diligence would not have known, that such failure existed.

(2) Tax not to apply to failures corrected within certain periods.--No tax shall be
imposed by subsection (a) on any failure if--

(A) such failure was due to reasonable cause and not to willful neglect, and

(B)(i) in the case of a plan other than a church plan (as defined in section
414(e)), such failure is corrected during the 30-day period beginning on the first
date the person otherwise liable for such tax knew, or exercising reasonable
diligence would have known, that such failure existed, and

(ii) in the case of a church plan (as so defined), such failure is corrected before
the close of the correction period (determined under the rules of section

414(e)(4)C)).
(3) Overall limitation for unintentional failures.--In the case of failures which are
due to reasonable cause and not to willful neglect--

(A) Single employer plans.--
(i) In general.--In the case of failures with respect to plans other than specified
multiple employer health plans, the tax imposed by subsection (a) for failures

during the taxable year of the employer shall not exceed the amount equal to
the lesser of--

(I) 10 percent of the aggregate amount paid or incurred by the employer (or
predecessor employer) during the preceding taxable year for group health
plans, or

(I1) $500,000.

(ii) Taxable years in the case of certain controlled groups.--For purposes of
this subparagraph, if not all persons who are treated as a single employer for
purposes of this section have the same taxable year, the taxable years taken
into account shall be determined under principles similar to the principles of

section 1561.
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(B) Specified multiple employer health plans.--

(i) In general.--In the case of failures with respecttoa specified multiple
employer health plan, the tax imposed by subsection (a) for failures during the
taxable year of the trust forming part of such plan shall not exceed the amount
equal to the lesser of--

(D) 10 percent of the amount paid or incurred by such trust during such
taxable year to provide medical care (as defined in section 9832(d)}(3))
directly or through insurance, reimbursement, or otherwise, or

(IT) $500,000.

For purposes of the preceding sentence, all plans of which the same trust
forms a part shall be treated as one plan. '

(ii) Special rule for employers required to pay tax.--If an employer is assessed
a tax imposed by subsection (a) by reason of a failure with respect to a
specified multiple employer health plan, the limit shall be determined under
subparagraph (A) (and not under this subparagraph) and as if such plan were
not a specified multiple employer health plan.

(4) Waiver by Secretary.--In the case of a failure which is due to reasonable
cause and not to willful neglect, the Sectetary may waive part or all of the tax
imposed by subsection (a) to the extent that the payment of such tax would be
excessive relative to the failure involved.

(d) Tax not to apply to certain insured small employer plans.--

(1) In general.--In the case of a group health plan of a small employer which
provides health insurance coverage solely through a contract with a health
insurance issuer, no tax shall be imposed by this section on the employer on any
failure (other than a failure attributable to section 9811) which is solely because
of the health insurance coverage offered by such issuer.

(2) Small employer.--

(A) In general.--For purposes of paragtaph (1), the term “smail employer”
means, with respect to a calendar year and a plan year, an employer who
employed an average of at least 2 but not more than 50 employees on business
days during the preceding calendar year and who employs at least 2 employees
on the first day of the plan year. For purposes of the preceding sentence, all
persons treated as a single employer under subsection (b), (¢}, (m), or (o) of
section 414 shall be treated as one employer.

(B) Employers not in existence in preceding year.--In the case of an employer
which was not in existence throughout the preceding calendar year, the
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determination of whether such employer is a small employer shall be based on ;
the average number of employees that it is reasonably expected such employer —
will employ on business days in the current calendar year. .

(C) Predecessors.--Any reference in this paragraph to an employer shall include .
a reference to any predecessor of such employer. s

(3) Health insurance coverage; heelth insurance issuer.—-For purposes of
paragraph (1), the terms “health insurance coverage” and “health insurance "
issuer” have the respective meanings given such terms by section 9832.

(e) Liability for tax.--The following shall be liable for the tax imposed by
subsection (a) on a failure:

(1) Except as otherwise provided in this subsection, the employer.
(2) In the case of a multiemployer plan, the plan.

(3) In the case of a failure under section 9803 (relating to guaranteed
renewability) with respect to a plan described in subsection ()(2)(B), the plan.

(f) Definitions.--For purposes of this section--

(1) Group health plan.--The term “group health plan” has the meaning given such
term by section 9832(a).

(2) Specified multiple employer health plan.--The term “specified multiple
employer health plan” means a group health plan which is--

(A) any multiemployer plan, or

(B) any multiple employer welfare arrangement (as defined in section 3(40) of
the Employee Retirement Income Security Act of 1974, as in effect on the date

of the enactment of this section).
(3) Correction.--A failure of a group health plan shall be treated as corrected if--

(A) such failure is retroactively undone to the extent possible, and

(B) the person to whom the failure relates is placed in a financial position which
is as good as such person would have been in had such failure not occurred.

26 U.S.C.A. § 4980H
Shared responsibility for employers regarding health coverage )

(a) Large employers not offering health coverage.--If--

(1) any applicable large employer fails to offer to its full-time employees (and
their dependents) the opportunity to enroll in minimum essential coverage undet
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an eligible employer-sponsored plan (as defined in section S000A(f)(2)) for any .
month, and _

(2) at least one full-time employee of the applicable large employer has been -
certified to the employer under section 1411 of the Patient Protection and I
Affordable Care Act as having enrolled for such month in a qualified health plan S
with respect to which an applicable premium tax credit or cost-sharing reduction
is allowed or paid with respect to the employee, then there is hereby imposed on -
the employer an assessable payment equal to the product of the applicable :
payment amount and the number of individuals employed by the employer as
full-time employees during such month.

(b) Large employers offering coverage with employees who qualify for premium
tax credits or cost-sharing reductions,--

(1) In general.--If--

(A) an applicable large employer offers to its full-time employees (and their
dependents) the opportunity to enroll in minimum essential coverage under an
eligible employer-sponsored plan (as defined in section S000A(£)(2)) for any

month, and

(B) 1 or more full-time employees of the applicable large employer has been
certified to the employer under section 1411 of the Patient Protection and
Affordable Care Act as having enrolled for such month in a qualified health
plan with respect to which an applicable premium tax credit or cost-sharing
reduction is allowed or paid with respect to the employee, then there is hereby
imposed on the employer an assessable payment equal to the product of the
number of full-time employees of the applicable large employer described in
subparagraph (B) for such month and an amount equal to 1/12 of $3,000.

(2) Overall limitation.--The aggregate amount of tax determined under paragraph
(1) with respect to all employees of an applicable large employer for any month

shall not exceed the product of the applicable payment amount and the number of
individuals employed by the employer as full-time employees during such month.

[(3) Repealed. Pub.L. 112-10, Div. B, Title VIIL, § 1858(b)(4), Apr. 15, 2011,
125 Stat. 169]

(c) Definitions and special rules.--For purposes of this section--

(1) Applicable payment amount.--The term “applicable payment amount™ means,
with respect to any month, 1/12 of $2,000.

(2) Applicable large employer.--
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(A) In general.—-The term “applicable large employer” means, with respect to a
calendar year, an employer who employed an average of at least 50 full-time
employees on business days during the preceding calendar year.

(B) Exemption for certain employers.--

(i) In general.--An employer shall not be considered to employ more than 50
full-time employees if--
(D) the employer's workforce exceeds 50 full-time employees for 120 days or
fewer during the calendar year, and

(IT) the employees in excess of SO employed duting such 120-day period
were seasonal workers.

(ii) Definition of seasonal workers.--The term “seasonal worker” means a
worker who performs labor or services on a seasonal basis as defined by the
Secretary of Labor, including workers covered by section 500.20(s)(1) of title
29, Code of Federal Regulations and retail workers employed exclusively
during holiday seasons.

(C) Rules for determining employer size.--For purposes of this paragraph--

(i) Application of aggregation rule for employers.--All persons treated as a
single employer under subsection (b), (c), (), or (o) of section 414 of the
Internal Revenue Code of 1986 shall be treated as 1 employer.

(ii) Employers not in existence in preceding year.-In the case of an employer
which was not in existence throughout the preceding calendar year, the
determination of whether such employer is an applicable large employer shall
be based on the average number of employees that it is reasonably expected
such employer will employ on business days in the current calendar year.

(iif) Predecessors.—Any reference in this subsection to an employer shall
include a reference to any predecessor of such employer.

(D) Application of employer size to assessable penalties.-~

(i) In general.~-The number of individuals employed by an applicable large
employer as full-time employees during any month shall be reduced by 30
solely for purposes of calculating--

(I) the assessable payment under subsection (a), or
(IT) the overall limitation under subsection (b)(2).

(ii) Aggregation.--In the case of persons treated as 1 employer under
subparagraph (C)(i), only 1 reduction under subclause (I) or (II) shall be
allowed with respect to such persons and such reduction shall be allocated
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among such persons ratably on the basis of the number of full-time employees
employed by each such person.

(E) Full-time equivalents treated as full-time employees.--Solely for purposes of
determining whether an employer is an applicable large employer under this
paragraph, an employer shall, in addition to the number of full-time employees
for any month otherwise determined, include for such month a number of full-
time employees determined by dividing the aggregate number of hours of service
of employees who are not full-time employees for the month by 120.

(3) Applicable premium tax credit and cost-sharing reduction.--The term
“applicable premium tax credit and cost-sharing reduction” means--

(A) any premium tax credit allowed under section 36B,
(B) any cost-sharing reduction under section 1402 of the Patient Protection and
Affordable Care Act, and
(C) any advance payment of such credit or reduction under section 1412 of such
~Act.
(4) Full-time employee.--
(A) In general.--The term “full-time employee” means, with respect to any
month, an employee who is employed on average at least 30 hours of service
per week.
(B) Hours of service.--The Secretary, in consultation with the Secretary of
Labor, shall prescribe such regulations, rules, and guidance as may be necessary
to determine the hours of service of an employee, including rules for the
application of this paragraph to employees who are not compensated on an
houtly basis.

(5) Inflation adjustment.-~
(A) In general.-In the case of any calendar year after 2014, each of the dollar
amounts in subsection (b) and patagraph (1) shall be increased by an amount
equal to the product of--
(i) such dollar amount, and
(ii) the premium adjustment percentage (as defined in section 1302(c)(4) of
the Patient Protection and Affordable Care Act) for the calendar year.

(B) Rounding.--If the amount of any increase under subparagraph (A) is not a
multiple of $10, such increase shall be rounded to the next lowest multiple of

$10.
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(6) Other definitions.--Any term used in this section which is also used in the :
Patient Protection and Affordable Care Act shall have the same meaning as when _
used in such Act, o

(7) Tax nondeductible.--For denial of deduction for the tax imposed by this P
section, see section 275(a)(6). i

(d) Administration and procedure.~

(1) In general.—-Any assessable payment provided by this section shall be paid _
upon notice and demand by the Secretary, and shall be assessed and collected in
the same manner as an assessable penalty under subchapter B of chapter 68.

(2) Time for payment.--The Secretary may provide for the payment of any
assessable payment provided by this section on an annual, monthly, or other
periodic basis as the Secretary may prescribe.

(3) Coordination with credits, etc.-~The Secretary shall prescribe ruies,
regulations, or guidance for the repayment of any assessable payment (including
interest) if such payment is based on the allowance or payment of an applicable
premium tax credit or cost-sharing reduction with respect to an employee, such
allowance or payment is subsequently disallowed, and the assessable payment
would not have been required to be made but for such allowance or payment.

26 U.S.C.A. § 5000A
Requirement to maintain minimum essential coverage

(a) Requirement to maintain minimum essential coverage.--An applicable
individual shall for each month beginning after 2013 ensure that the individual, and
any dependent of the individual who is an applicable individual, is covered under
minimum essential coverage for such month.

(b) Shared responsibility payment.--

(1) In general.--If a taxpayer who is an applicable individual, or an applicable
individual for whom the taxpayer is liable under paragraph (3), fails to meet the
requirement of subsection (2) for 1 or more months, then, except as provided in
subsection (e), there is hereby imposed on the taxpayer a penalty with respect to
such failures in the amount determined under subsection (c).

(2) Inclusion with return.--Any penalty imposed by this section with respect to
any month shall be included with a taxpayer's return under chapter 1 for the
taxable year which includes such month,
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‘ (3) Payment of penalty.--If an individual with respect to whom a penalty is ._
imposed by this section for any month-- _

(A) is a dependent (as defined in section 152) of another taxpayer for the other = 3
taxpayer's taxable year including such month, such other taxpayer shall be o
liable for such penalty, or .

(B) files a joint return for the taxable year including such month, such .
individual and the spouse of such individual shall be jointly liable for such S
penalty.

(c) Amount of penalty.--

(1) In general.--The amount of the penalty imposed by this section on any
taxpayer for any taxable year with respect to failures desctibed in subsection
(b)(1) shall be equal to the lesser of--

(A) the sum of the monthly penaity amounts determined under paragraph (2) for
months in the taxable year during which 1 or more such failures occurred, or

(B) an amount equal to the national average premium for qualified health plans
which have a bronze level of coverage, provide coverage for the applicable
family size involved, and are offered through Exchanges for plan years
beginning in the calendar year with or within which the taxable year ends.

(2) Monthly penalty amounts.--For purposes of paragraph (1)(A), the monthly
penalty amount with respect to any taxpayer for any month during which any
failure described in subsection (b)(1) occurred is an amount equal to 1/12 of the
greater of the following amounts:

_(A) Flat dollar amount.--An amount equal to the lesser of--

(i) the sum of the applicable dollar amounts for all individuals with respect to
whom such failure occurred during such month, or

(ii) 300 percent of the applicable dollar amount (determined without regard to
paragraph (3)(C)) for the calendar year with or within which the taxable year
ends.

(B) Percentage of income.--An amount equal to the following percentage of the
excess of the taxpayer's household income for the taxable year over the amount
of gross income specified in section 6012(a)(1) with respect to the taxpayer for
the taxable year:

(i) 1.0 percent for taxable years beginning in 2014
(ii) 2.0 percent for taxable years beginning in 2015.
(iii) 2.5 percent for taxable years beginning after 2015.
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(3) Applicable dollar amount.--For purposes of paragraph (1)--

(A) In general.--Except as provided in subparagraphs (B) and (C), the
applicable dollar amount is $695.

(B) Phase in.--The applicable dollar amount is $95 for 2014 and $325 for 2015.

(C) Special rule for individuals under age 18.--If an applicable individual has
not attained the age of 18 as of the beginning of a month, the applicable dollar
amount with respect to such individual for the month shall be equal to one-half
of the applicable dollar amount for the calendar year in which the month occurs.

(D) Indexing of amount.--In the case of any calendar year beginning after 2016,
the applicable dollar amount shall be equal to $695, increased by an amount

equal to--
(i) $695, multiplied by

(ii) the cost-of-living adjustment determined under section 1(f)(3) for the
calendar year, determined by substituting “calendar year 2015 for “calendar

year 1992” in subparagraph (B) thereof.
If the amount of any increase under clause (i) is not a multiple of $50, such
increase shall be rounded to the next lowest multiple of $50.
(4) Terms relating to income and families.--For purposes of this section--

(A) Family size.-—-The family size involved with respect to any taxpayer shall be
equal to the number of individuals for whom the taxpayer is allowed a
deduction under section 151 (telating to allowance of deduction for personal

exemptions) for the taxable year.
(B) Household income.--The term “household income” means, with respect to
any taxpayer for any taxable year, an amount equal to the sum of--
(i) the modified adjusted gross income of the taxpayer, plus
(ii) the aggregate modified adjusted gross incomes of all other individuals
who--
(1) were taken into account in determining the taxpayer's family size under
paragraph (1), and
(II) were required to file a return of tax imposed by section 1 for the taxable
year.

(C) Modified adjusted gross income.--The term “modified adjusted gross
income” means adjusted gross income increased by--

(i) any amount excluded from gross income under section 911, and
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(ii) any amount of interest received or accrued by the taxpayer during the
taxable year which is exempt from tax.

[(D) Repealed. Pub.L. 111-152, Title I, § 1002(b)(1), Mar. 30, 2010, 124 Stat.
1032]

(d) Applicable individual.--For purposes of this section--

(1) In general.--The term “applicable individual” means, with respect to any
month, an individual other than an individual described in paragraph (2), (3), or
4.

(2) Religious exemptions.--

(A) Religious conscience exemption.--Such term shall not include any
individual for any month if such individual has in effect an exemption under
section 1311(d)(4)(H) of the Patient Protection and Affordable Care Act which
certifies that such individual is--

(i) a member of a recognized religious sect or division thereof which is
described in section 1402(g)(1), and

(ii) an adherent of established tenets or teachings of such sect or division as
described in such section.

(B) Health care sharing ministry.--

(i) In general.--Such term shall not include any individual for any month if
such individual is a member of a health care sharing ministry for the month.

(ii) Health care sharing ministry.--The term “health care sharing ministry”
means an organization--

(I) which is described in section 501(c)(3) and is exempt from taxation under
section 501(a), .
(IT) members of which share a common set of ethical or religious beliefs and

share medical expenses among members in accordance with those beliefs
and without regard to the State in which a member resides or is employed,

(II1) members of which retain membership even after they develop a medical
condition,

(IV) which (or a predecessor of which) has been in existence at all times
since December 31, 1999, and medical expenses of its members have been
shared continuously and without interruption since at least December 31,
1999, and
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(V) which conducts an annual audit which is performed by an independent
certified public accounting firm in accordance with generally accepted
accounting principles and which is made available to the public upon
request.

(3) Individuals not lawfully present.--Such term shall not include an individual
for any month if for the month the individual is not a citizen or national of the
United States or an alien lawfully present in the United States.

(4) Incarcerated individuals.--Such term shall not include an individual for any
month if for the month the individual is incarcerated, other than incarceration
pending the disposition of charges.

(e) Exemptions.--No penalty shall be imposed under subsection (a) with respect to-

(1) Individuals who cannot afford coverage.--

(A) In general.--Any applicable individual for any month if the applicable
individual's required contribution (determined on an annual basis) for coverage
for the month exceeds 8 percent of such individual's household income for the
taxable year described in section 1412(b)(1)(B) of the Patient Protection and
Affordable Care Act. For purposes of applying this subparagtaph, the taxpayer's
household income shall be increased by any exclusion from gross income for
any portion of the required contribution made through a salary reduction

arrangement.

(B) Required contribution.--For purposes of this paragraph, the term “required
contribution” means--

(i) in the case of an individual eligible to purchase minimum essential
coverage consisting of coverage through an eligible-employer-sponsored plan,
the portion of the annual premium which would be paid by the individual
(without regard to whether paid through salary reduction or otherwise) for
self-only coverage, or

(ii) in the case of an individual eligible only to purchase minimum essential
coverage described in subsection (£)(1)(C), the annual premium for the lowest
cost bronze plan available in the individual market through the Exchange in
the State in the rating area in which the individual resides (without regard to
whether the individual purchased a qualified health plan through the
Exchange), reduced by the amount of the credit allowable under section 36B
for the taxable year (determined as if the individual was covered by a
qualified health plan offered through the Exchange for the entire taxable year).
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(C) Special rules for individuals related to employees.--For putposes of _
subparagraph (B)(i), if an applicable individual is eligible for minimum -
essential coverage through an employer by reason of a relationship to an —
employee, the determination under subparagraph (A) shall be made by :
reference to required contribution of the employee.

(D) Indexing.~-In the case of plan years beginning in any calendar year after
2014, subparagraph (A) shall be applied by substituting for ‘8 percent’ the
percentage the Secretary of Health and Human Services determines reflects the
excess of the rate of premium growth between the preceding calendar year and
2013 over the rate of income growth for such period.

(2) Taxpayers with income below filing threshold.--Any applicable individual for
any month during a calendar year if the individual's household income for the
taxable year described in section 1412(b)(1)(B) of the Patient Protection and
Affordable Care Act is less than the amount of gross income specified in section

6012(a)(1) with respect to the taxpayer.
(3) Members of Indian tribes.~-Any applicable individual for any month during
which the individual is a member of an Indian tribe (as defined in section
45A(c)(6)). ]
(4) Months during short coverage gaps.--
(A) In general.--Any month the last day of which occurred during a petiod in

which the applicable individual was not covered by minimum essential
coverage for a continuous period of less than 3 months.

(B) Special rules.--For purposes of applying this paragraph--
(i) the length of a continuous period shall be determined without regard to the
calendar years in which months in such petiod occur,
(ii) if a continuous period is greater than the period allowed under
subparagraph (A), no exception shall be provided under this paragraph for any
month in the period, and
(iif) if there is more than 1 continuous period described in subparagraph (A)

covering months in a calendar year, the exception provided by this paragraph
shall only apply to months in the first of such periods.

The Sectetary shall presctibe rules for the collection of the penalty imposed
by this section in cases where continuous periods include months in more
than 1 taxable year,

(5) Hardships.--Any applicable individual who for any month is determined by
the Secretary of Health and Human Services under section 1311(d)(4)(H) to have
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suffered a hardship with respect to the capability to obtain coverage under a
qualified health plan.

(f) Minimum essential coverage.--For purposes of this section--
(1) In general.~-The term “minimum essential coverage” means any of the
following:
(A) Government sponsored programs.--Coverage under--
(i) the Medicare program under part A of title XVIII of the Social Security
Act, -
(ii) the Medicaid program under title XIX of the Social Security Act,
(iii) the CHIP progtam under title XXI of the Social Security Act,

(iv) medical coverage under chapter 55 of title 10, United States Code,
including coverage under the TRICARE program;

(v) a health care program under chapter 17 or 18 oftitle 38; United States
Code, as determined by the Secretary of Veterans Affairs, in coordination
with the Secretary of Health and Human Services and the Secretary,

(vi) a health plan under section 2504(e) of title 22, United States Code
(relating to Peace Corps volunteers); or

(vii) the Nonappropriated Fund Health Benefits Program of the Department of
Defense, established under section 349 of the National Defense Authorization
Act for Fiscal Year 1995 (Public Law 103-337; 10 U.S.C. 1587 note).

(B) Employer-sponsored plan.--Coverage under an eligible employer-sponsoted
plan,

(C) Plans in the individual market.--Coverage under a health plan offered in the
individual market within a State.

(D) Grandfathered health plan.--Coverage under a grandfathered health plan.

(E) Other coverage.--Such other health benefits coverage, such as a State health
benefits risk pool, as the Secretary of Health and Human Services, in
coordination with the Secretary, tecognizes for purposes of this subsection.

(2) Eligible employer-sponsored plan.--The term “eligible employer-sponsored
plan” means, with respect to any employee, a group health plan or group health
insurance coverage offered by an employer to the employee which is--

(A) a governmental plan (within the meaning of section 2791(d)(8) of the
Public Health Service Act), or
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(B) any other plan or coverage offered in the small or large group market within
a State.

Such term shall include a grandfathered health plan described in paragraph
(1)(D) offered in a group market.

(3) Excepted benefits not treated as minimum essential coverage.--The term
“minimum essential coverage” shall not include health insurance coverage which
consists of coverage of excepted benefits--
(A) described in paragraph (1) of subsection (c) of section 2791 of the Public
Health Service Act; or
(B) described in paragraph (2), (3), or (4) of such subsection if the benefits are
provided under a separate policy, certificate, or contract of insurance.
(4) Individuals residing outside United States or residents of territories.--Any
applicable individual shall be treated as having minimum essential coverage for
any month--

(A) if such month occurs during any period described in subparagraph (A) or
(B) of section 911(d)(1) which is applicable to the individual, or

(B) if such individual is a bona fide resident of any possession of the United
States (as determined under section 937(a)) for such month.

(5) Insurance-related terms.--Any term used in this section which is also used in
title I of the Patient Protection and Affordable Care Act shall have the same
meaning as when used in such title.

(2) Administration and procedure.--

(1) In general --The penalty provided by this section shall be paid upon notice
and demand by the Secretary, and except as provided in patagraph (2), shall be
assessed and collected in the same manner as an assessable penalty under

subchapter B of chapter 68.
(2) Special rules.--Notwithstanding any other provision of law--

(A) Waiver of criminal penalties.--In the case of any failure by a taxpayer to
timely pay any penalty imposed by this section, such taxpayer shall not be
subject to any criminal prosecution or penalty with respect to such failure.

(B) Limitations on liens and levies.--The Secretary shall not--

(i) file notice of lien with respect to any property of a taxpayer by reason of
any failure to pay the penalty imposed by this section, or

(ii) levy on any such property with respect to such failure.
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29 U.S.C.A. § 1132
Civil enforcement
(a) Persons empowered to bring a civil action
A civil action may be brought--
(1) by a participant or beneficiary--
(A) for the relief provided for in subsection (c) of this section, or

(B) to recover benefits due to him under the terms of his plan, to enforce his
rights under the terms of the plan, ot to clarify his rights to future benefits under
the terms of the plan;

(2) by the Secretary, or by a participant, beneficiary or fiduciary for appropriate
relief undet section 1109 of this title;

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter or the terms of the plan, or (B) to
obtain other appropriate equitable relief (i) to redress such violations or (i) to
enforce any provisions of this subchapter or the terms of the plan;

(4) by the Secretary, or by a participant, or beneficiary for appropriate relief in
the case of a violation of 1025(c) of this title;

(5) except as otherwise provided in subsection (b) of this section, by the
Secretary (A) to enjoin any act or practice which violates any provision of this
subchapter, or (B) to obtain other appropriate equitable relief (i) to redress such
violation or (ii) to enforce any provision of this subchapter;

(6) by the Secretary to collect any civil penalty under paragraph (2), @), (5), (6),
(7), (8), or (9) of subsection (c) of this section or under subsection (i) or (1) of this

section;

(7) by a State to enforce compliance with a qualified medical child support order
(as defined in section 1169(a)(2)(A) of this title);

(8) by the Secretary, or by an employer or other person referred to in section
1021(H)(1) of this title, (A) to enjoin any act or practice which violates subsection
(f) of section 1021 of this title, or (B) to obtain appropriate equitable relief (i) to
redress such violation or (ii) to enforce such subsection;

(9) in the event that the purchase of an insurance contract or insurance annuity in
connection with termination of an individual's status as a participant covered
under a pension plan with respect to all or any portion of the participant's pension
benefit under such plan constitutes a violation of part 4 of this title] or the terms
of the plan, by the Secretaty, by any individual who was a participant or
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beneficiary at the time of the alleged violation, or by a fiduciary, to obtain
appropriate relief, including the posting of security if necessary, to assure receipt
by the participant or beneficiary of the amounts provided ot to be provided by
such insurance contract or annuity, plus reasonable prejudgment interest on such
amounts; or

(10) in the case of a multiemployer plan that has been certified by the actuary to
be in endangered or critical status under section 1085 of this title, if the plan
sponsor--

(A) has not adopted a funding improvement or rehabilitation plan under that
section by the deadline established in such section, or

(B) fails to update or comply with the terms of the funding improvement or
rehabilitation plan in accordance with the requirements of such section, by an
employer that has an obligation to contribute with respect to the multiemployer
plan or an employee organization that represents active participants in the
multiemployer plan, for an order compelling the plan sponsor to adopt a
funding improvement or rehabilitation plan or to update or comply with the
terms of the funding improvement or rehabilitation plan in accordance with the
requirements of such section and the funding improvement or rehabilitation

plan.

(b) Plans qualified under Internal Revenue Code; maintenance of actions involving
delinquent contributions

(1) In the case of a plan which is qualified under section 401(a), 403(a), or 405(a)
of Title 26 (or with respect to which an application to so qualify has been filed
and has not been finally determined) the Secretary may exercise his authority
under subsection (a)(5) of this section with respect to a violation of, or the
enforcement of, parts 2 and 3 of this subtitle (relating to participation, vesting,

and funding), only if--
(A) requested by the Secretary of the Treasury, or

(B) one or more participants, beneficiaries, or fiduciaries, of such plan request
in writing (in such manner as the Secretary shall prescribe by regulation) that he
exercise such authority on their behalf. In the case of such a request under this
paragraph he may exercise such authority only if he determines that such
violation affects, or such enforcement is necessary to protect, claims of -
participants or beneficiaties to benefits under the plan.

(2) The Secretary shall not initiate an action to enforce section 1145 of this title.
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(3) Except as provided in subsections (c}(9) and (a)(6) (with respect to collecting -

civil penalties under subsection (c)(9)), the Secretary is not authorized to enforce

under this part any requirement of part 7 against a health insurance issuer

offering health insurance coverage in connection with a group health plan (as
 defined in section 1191b(a)(1) of this title). Nothing in this paragraph shall affect

the authority of the Secretary to issue regulations to carry out such part.

(c) Administrator's refusal to supply requested information; penalty for failure to
provide annual report in complete form

(1) Any administrator (A) who fails to meet the requirements of paragraph (1) or
(4) of section 1166 of this title, section 1021(e)(1) of this title or section 1021(f),
or section 1025(a) of this title with respect to a participant or beneficiary, or (B).
who fails or refuses to comply with a request for any information which such
administrator is required by this subchapter to furnish to a participant or
beneficiaty (unless such failure or refusal results from matters reasonably beyond
the control of the administrator) by mailing the material requested to the last
known address of the requesting participant or beneficiary within 30 days after
such request may in the court's discretion be personally liable to such participant
or beneficiary in the amount of up to $100 a day from the date of such failure or
refusal, and the court may in its discretion order such other retief as it deems
proper. For purposes of this paragraph, each violation described in subparagraph
(A) with respect to any single participant, and each violation described in
subparagraph (B) with respect to any single participant or beneficiary, shall be
treated as a separate violation.

(2) The Secretary may assess a civil penalty against any plan administrator of up
to $1,000 a day from the date of such plan administrator's failure or refusal to file
the annual report required to be filed with the Secretary undet section 1021(b)(1)
of this title. For purposes of this paragraph, an annual report that has been
rejected under section 1024(a)(4) of this title for failure to provide material
information shall not be treated as having been filed with the Secretary.

(3) Any employer maintaining a plan who fails to meet the notice requirement of
section 1021(d) of this title with respect to any participant or beneficiary or who
fails to meet the requirements of section 1021(e)(2) of this title with respect to
any person ot who fails to meet the requirements of section 1082(d)(12)(E) of
this title with respect to any person may in the court's discretion be liable to such
participant or beneficiary or to such person in the amount of up to $100 a day
from the date of such failure, and the court may in its discretion order such other

relief as it deems proper..
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(4) The Secretary may assess a civil penalty of not more than $1,000 a day for
each violation by any person of subsection (j), (k), ot (1) of section 1021 of this
title or section 1144(¢)(3) of this title.

(5) The Secretary may assess a civil penalty against any person ofupto $1,000 a
day from the date of the person's failure or refusal to file the information required
to be filed by such person with the Secretary under regulations prescribed

- pursuant to section 1021(g) of this title.

(6) If, within 30 days of a request by the Secretary toa plan administrator for
documents under section 1024(a)(6) of this title, the plan administrator fails to
furnish the material requested to the Secretary, the Secretary may assess a civil
penalty against the plan administrator of up to $100 a day from the date of such
failure (but in no event in excess of $1,000 per request). No penalty shall be
imposed under this paragraph for any failure resulting from matters reasonably
beyond the control of the plan administrator.

(7) The Secretary may assess a civil penalty against a plan administrator of up to
$100 a day from the date of the plan administrator's failure or refusal to provide
notice to participants and beneficiaries in accordance with subsection (i) or {m) of
section 1021 of this title. For purposes of this paragraph, each violation with
respect to any single participant or beneficiary shall be treated as a separate
violation.

(8) The Secretary may assess against any plan sponsor of a multiemployer plan a
civil penalty of not more than $1,100 per day--
(A) for each violation by such sponsor of the requirement under section 1085 of
this title to adopt by the deadline established in that section a funding
improvement plan or rehabilitation plan with respect to a multiemployer plan
which is in endangered or critical status, or
(B) in the case of a plan in endangered status which is not in seriously

endangered status, for failure by the plan to meet the applicable benchmarks
under section 1085 of this title by the end of the funding improvement period

with respect to the plan.
®

(A) The Secretary may assess a civil penalty against any employer of up to
$100 a day from the date of the employer's failure to meet the notice
requirement of section 1 181(HB)B)(E)(Y) of this title. For purposes of this
subparagraph, each violation with respect to any single employee shall be

treated as a separate violation.
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(B) The Secretary may assess a civil penalty against any plan administrator of '
up to $100 a day from the date of the plan administrator's failure to timely —
provide to any State the information required to be disclosed under section : -
1181(H)(3)(B)(ii) of this title. For purposes of this subparagraph, each violation F
with respect to any single participant or beneficiary shall be treated as a
separate violation.

(10) Secretarial enforcement authority relating to use of genetic information
(A) General rule

The Secretary may impose a penalty against any plan sponsor of a group health
plan, or any health insurance issuer offering health insurance coverage in
connection with the plan, for any failure by such sponsor or issuer to meet the
requirements of subsection (a)(1)(F), (b)(3), (c), or (d) of section 1182 of this
title or section 1181 or 1182(b)(1) of this title with respect to genetic
information, in connection with the plan.

(B) Amount
(i) In general

The amount of the penalty imposed by subparagraph (A) shall be $100 for
each day in the noncompliance period with respect to each participant or
beneficiary to whom such failure relates.

(ii) Noncompliance period

For purposes of this paragraph, the term “noncompliance period” means, with
respect to any failure, the period-- '

(I) beginning on the date such failure first occurs; and
(II) ending on the date the failure is corrected.
(C) Minimum penalties where failure discovered
Notwithstanding clauses (i) and (ii) of subparagraph (D):
(i) In general
In the case of 1 or more failures with respect to a participant or beneficiary--

(1) which are not corrected before the date on which the plan receives a
notice from the Secretary of such violation; and

(If) which occurred ot continued during the period involved,;
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the amount of penalty imposed by subparagraph (A) by reason of such
failures with respect to such participant or beneficiary shall not be less than
$2,500.

(ii) Higher minimum penalty where violations are more than de minimis

To the extent violations for which any person is liable under this paragraph for
any year are more than de minimis, clause (i) shall be applied by substituting
“$15,000” for “$2,500” with respect to such person.

(D) Limitations '
(i) Penalty not to apply where failure not discovered exercising reasonable
diligence

No penalty shall be imposed by subparagraph (A) on any failure during any
period for which it is established to the satisfaction of the Secretary that the
person otherwise liable for such penalty did not know, and exercising
reasonable diligence would not have known, that such failure existed.

(ii) Penalty not to apply to failures corrected within certain periods
No penalty shall be imposed by subparagraph (A) on any failure if--
(1) such failure was due to reasonable cause and not to willful neglect; and

(ID) such failure is corrected during the 30-day period beginning on the first
date the person otherwise liable for such penalty knew, or exercising
reasonable diligence would have known, that such failure existed.

(iii) Overall limitation for unintentional failures

In the case of failures which are due to reasonable cause and not to willful
neglect, the penalty imposed by subparagraph (A) for failures shall not exceed
the amount equal to the lesser of--
(I) 10 percent of the aggregate amount paid or incurred by the plan sponsor
(or predecessor plan sponsor) during the preceding taxable year for group
health plans; or

(IT) $500,000.

(E) Waiver by Secretary

In the case of a failure which is due to reasonable cause and not to willful
neglect, the Secretary may waive patt ot all of the penalty imposed by
subparagraph (A) to the extent that the payment of such penalty would be
excessive relative to the failure involved.

(F) Definitions

ADDO36



Terms used in this paragraph which are defined in section 1191b of this title
shall have the meanings provided such terms in such section.

(10) 2 The Secretary and the Secretary of Health and Human Services shall
maintain such ongoing consultation as may be necessary and appropriate to
coordinate enforcement under this subsection with enforcement under section
1320b-14(c)(8) of Title 42.

(d) Status of employee benefit plan as entity

(1) An employee benefit plan may sue or be sued under this subchapter as an
entity. Service of summons, subpena, or other legal process of a court upon 2
trustee or an administrator of an employee benefit plan in his capacity as such
shall constitute service upon the employee benefit plan. In a case where a plan
has not designated in the summary plan description of the plan an individual as
agent for the service of legal process, service upon the Secretary shall constitute
such service. The Sectetary, not later than 15 days after receipt of service under
the preceding sentence, shall notify the administrator or any trustee of the plan of

receipt of such service.

(2) Any money judgment under this subchapter against an employee benefit plan
shall be enforceable only against the plan as an entity and shall not be
enforceable against any other person unless liability against such person is
established in his individual capacity under this subchapter.

(e) Jurisdiction
(1) Except for actions under subsection (a)(1)(B) of this section, the district

courts of the United States shall have exclusive jurisdiction of civil actions under
this subchapter brought by the Secretary or by a participant, beneficiary,
fiduciary, or any person referred to in section 1021(£)(1) of this title. State courts
of competent jurisdiction and district courts of the United States shall have
concurrent jurisdiction of actions under paragraphs (1)(B) and (7) of subsection
(a) of this section.

(2) Where an action under this subchapter is brought in a district court of the
United States, it may be brought in the district where the plan is administered,
where the breach took place, or where a defendant resides or may be found, and
process may be served in any other district where a defendant resides or may be

found.
(f) Amount in controversy; citizenship of parties

ADDO37

‘Appeliate Case’ 13-1218  Document: 01019101179  Date Filed: 07/31/2013  Page: 39~ :



~Appeliate Case13-1218  Document: 01019101179  Date Filed: 07/31/2013  Page: 40"~ = =

The district courts of the United States shall have jurisdiction, without respect to :
the amount in controversy or the citizenship of the parties, to grant the relief —
provided for in subsection (a) of this section in any action. i

() Attorney's fees and costs; awards in actions involving delinquent contributions -

(1) In any action under this subchapter (other than an action described in .-
paragraph (2)) by a participant, beneficiary, or fiduciary, the court in its
discretion may allow a reasonable attorney's fee and costs of action to either _
party.

(2) In any action under this subchapter by a fiduciary for or on behalf of a plan to

enforce section 1145 of this title in which a judgment in favor of the plan is o
awarded, the court shall award the plan--

(A) the unpaid contributions,
(B) interest on the unpaid coniributions,
(C) an amount equal to the greater of--

(i) interest on the unpaid contributions, ot

(ii) liquidated damages provided for under the plan in an amount not in excess
of 20 percent (or such higher percentage as may be permitted under Federal or o=
State law) of the amount determined by the court under subparagraph (A),

(D) reasonable attorney's fees and costs of the action, to be paid by the
defendant, and

(E) such other legal or equitable relief as the court deems appropriate.

For purposes of this paragraph, interest on unpaid contributions shall be
determined by using the rate provided under the plan, or, if none, the rate
prescribed under section 6621 of Title 26.

(h) Service upon Secretary of Labor and Secretary of the Treasury

A copy of the complaint in any action under this subchapter by a participant,
beneficiaty, or fiduciary (other than an action brought by one or more participants
or beneficiaries under subsection (2)(1)(B) of this section which is solely for the
putpose of recovering benefits due such participants under the terms of the plan)
shall be served upon the Secretary and the Secretary of the Treasury by certified
mail. Bither Secretary shall have the right in his discretion to intetvene in any
action, except that the Secretary of the Treasury may not intervene in any action
under part 4 of this subtitle. If the Secretary brings an action under subsection (a)
of this section on behalf of a participant or beneficiary, he shall notify the

Secretary of the Treasury.
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(i) Administrative assessment of civil penalty

In the case of a transaction prohibited by section 1106 of this title by a party in
interest with respect to a plan to which this part applies, the Secretary may assess a
civil penalty against such party in interest. The amount of such penalty may not
exceed 5 percent of the amount involved in each such transaction (as defined in
section 4975(f)(4) of Title 26) for each yeat ot patt thereof during which the
prohibited transaction continues, except that, if the transaction is not corrected (in
such manner as the Secretary shall prescribe in regulations which shall be
consistent with section 4975(£)(5) of Title 26) within 90 days after notice from the
Sectetary (or such longer period as the Secretary may petmit), such penalty may be
in an amount not more than 100 percent of the amount involved. This subsection
shall not apply to a transaction with respect to a plan described in section

4975(e)(1) of Title 26.
(j) Direction and control of litigation by Attoméy General

In all civil actions under this subchapter, attorneys appointed by the Secretary may
represent the Secretary (except as provided in section 518(a) of Title 28), but all
such litigation shall be subject to the direction and control of the Attorney General.

(k) Jurisdiction of actions against the Secretary of Labor

Suits by an administrator, fiduciary, participant, or beneficiary of an employee
benefit plan to review a final order of the Secretary, to restrain the Secretary from
taking any action contrary to the provisions of this chapter, or to compel him to
take action required under this subchapter, may be brought in the district court of
the United States for the district where the plan has its principal office, or in the
United States District Court for the District of Columbia,

(1) Civil penalties on violations by fiduciaries

(1) In the case of--

(A) any breach of fiduciary responsibility under (or other violation of) part 4 of
this subtitle by a fiduciaty, or

(B) any knowing participation in such a breach or violation by any other person,

the Secretary shall assess a civil penalty against such fiduciary or other person
in an amount equal to 20 percent of the applicable recovery amount.

(2) For putposes of paragraph (1), the term “applicable recovery amount” means
any amount which is recovered from a fiduciary or other person with respect to a

breach or violation described in paragraph (1)--
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(A) pursuant to any settlement agreement with the Secretary, or

(B) ordered by a court to be paid by such fiduciary or other person to a plan or
its participants and beneficiaries in a judicial proceeding instituted by the
Secretary under subsection (a)(2) or (2)(5) of this section.

(3) The Secretary may, in the Secretary's sole discretion, waive or reduce the
penalty under paragraph (1) if the Secretary determines in writing that--

(A) the fiduciary or other person acted reasonably and in good faith, or

(B) it is reasonable to expect that the fiduciary or other person will not be able
to restore all losses to the plan (or to provide the relief ordered pursuant to
subsection (a)(9) of this section) without severe financial hardship unless such
waiver or reduction is granted. ,
(4) The penalty imposed on a fiduciary or other person under this subsection with
respect to any transaction shall be reduced by the amount of any penalty or tax
imposed on such fiduciary or other person with respect to such transaction under
subsection (i) of this section and section 4975 of Title 26.

(m) Penalty for improper distribution

In the case of a distribution to a pension plan participant or beneficiary in violation
of section 1056(e) of this title by a plan fiduciary, the Secretary shall assess a
penalty against such fiduciary in an amount equal to the value of the distribution.
Such penalty shall not exceed $10,000 for each such distribution. :

42 US.C. § 300gg-13.
Coverage of preventive health services

(2) In general

A group health plan and a health insurance issuer offering group or individual
health insurance coverage shall, at a minimum provide coverage for and shall not
impose any cost sharing requirements for-- '
1) evidence-based items or services that have in effect a rating of “ A” or “B” in
the current recommendations of the United States Preventive Services Task
Force;
(2) immunizations that have in effect a recommendation from the Advisory
Committee on Immunization Practices of the Centers for Disease Control and
Prevention with respect to the individual involved; and' |
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(3) with respect to infants, children, and adolescents, evidence-informed
preventive care and screenings provided for in the comprehensive guidelines
supported by the Health Resources and Services Administration.

(4) with respect to women, such additional preventive care and screenings not
described in paragraph (1) as provided for in comprehensive guidelines supported
by the Health Resources and Services Administration for purposes of this

paragraph.”

(5) for the purposes of this chapter, and for the purposes of any other provision of
law, the current recommendations of the United States Preventive Service Task
Force regarding breast cancer screening, mammogtaphy, and prevention shall be
considered the most current other than those issued in or around November 2009.

Nothing in this subsection shall be construed to prohibit a plan or issuer from
providing coverage for services in addition to those recommended by United States
Preventive Services Task Force or to deny coverage for services that are not
recommended by such Task Force.

(b) Interval
(1) In general

The Secretary shall establish a minimum interval between the date on which a
recommendation described in subsection (a)(1) or (2)(2) or a guideline under
subsection (a)(3) is issued and the plan year with respect to which the
requirement desctibed in subsection (a) is effective with respect to the service
described in such recommendation or guideline.

(2) Minimum
The interval described in paragraph (1) shall not be less than 1 year.

(c¢) Value-based insurance design

The Secretary may develop guidelines to permit a group health plan and a health
insurance issuer offering group or individual health insurance coverage to utilize
value-based insurance designs.

42 US.C.A. § 18011

Preservation of right to maintain existing coverage

(a) No changes to existing coverage

(1) In general
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Nothing in this Act (or an amendment made by this Act) shall be consttued to
require that an individual terminate coverage under a group health plan or health
insurance coverage in which such individual was enrolled on March 23, 20190.

(2) Continuation of coverage

Except as provided in paragraph (3), with respect to a group health plan or health
insurance coverage in which an individual was enrolled on March 23, 2010, this
subtitle and subtitle A (and the amendments made by such subtitles) shall not
apply to such plan or coverage, regardless of whether the individual renews such
coverage after March 23, 2010.

(3) Application of certain provisions

The provisions of sections 2715 [42 U.S.C. 300gg-15] and 2718 [42 US.C.

'300gg-18] of the Public Health Service Act (as added by subtitle A) shall apply
to grandfathered health plans for plan years beginning on or after March 23,
2010.

(4) Application of certain provisions

(A) In general

The following provisions of the Public Health Service Act [42 U.S.C. 201 et
seq.] (as added by this title) shall apply to grandfathered health plans for plan
years beginning with the first plan year to which such provisions would
otherwise apply:

(i) Section 2708 {42 U.S.C. 300gg-7] (relating to excessive waiting periods).
(ii) Those provisions of section 2711 [42 U.S.C. 300gg-11] relating to lifetime
limits.
(iii) Section 2712 [42 U.S.C. 300gg-12] (relating to rescissions).
(iv) Section 2714 [42 U.S.C. 300gg-14] (relating to extension of dependent
coverage). "

(B) Provisions applicable only to group health plans
(i) Provisions described

Those provisions of section 2711 [42 U.S.C. 300gg-11] relating to annual
litnits and the provisions of section 2704 [42 U.S.C. 300gg-3] (relating to pre-
existing condition exclusions) of the Public Health Service Act (as added by
this subtitle) shall apply to grandfathered health plans that are group health
plans for plan years beginning with the first plan year to which such
provisions otherwise apply.
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(if) Adult child coverage

For plan years beginning before January 1, 2014, the provisions of section
2714 of the Public Health Service Act [42 U.S.C. 300gg-14] (as added by this
subtitle) shall apply in the case of an adult child with respect to a
grandfathered health plan that is a group health plan only if such adult child is
not eligible to enroll in an eligible employer-sponsored health plan (as defined
insection 5000A(f)(2) of Title 26) other than such grandfathered health plan.

(b) Allowance for family members to join current coverage

With respect to a group health plan or health insurance coverage in which an
individual was enrolled on March 23, 2010, and which is renewed after such date,
family members of such individual shall be permitted to enroll in such plan or
coverage if such enrollment is permitted under the terms of the plan in effect as of
March 23, 2010.

(c) Allowance for new employees to join current plan

A group health plan that provides coverage on March 23, 2010, may provide for

the enrolling of new employees (and their families) in such plan, and this subtitle
and subtitle A (and the amendments made by such subtitles) shall not apply with
respect to such plan and such new employees (and their families).

(d) Effect on collective bargaining agreements

In the case of health insurance coverage maintained pursuant to one or more
collective bargaining agreements between employee representatives and one or
more employers that was ratified before March 23, 2010, the provisions of this
subtitle and subtitle A (and the amendments made by such subtitles) shall not apply
until the date on which the last of the collective bargaining agreements relating to
the coverage terminates. Any coverage amendment made pursuant to a collective
bargaining agreement relating to the coverage which amends the coverage solely to
conform to any requirement added by this subtitle or subtitle A (ot amendments)
shall not be treated as a termination of such collective bargaining agreement.

(e) Definition

In this title, the term “grandfathered health plan” means any group health plan or
health insurance coverage to which this section applies.
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