
IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

UNIVERSITY OF NOTRE DAME,
Plaintiff-Appellant

v.

KATHLEEN SEBELIUS, in her
official capacity as Secretary, United
States Department of Health and
Human Services, et al.,

Defendants-Appellees

v.

JANE DOE 1, et. al.
                     Intervenors-Appellees

No. 13-3853

INTERVENORS-APPELLEES’ OPPOSITION TO

PLAINTIFF-APPELLANT’S RENEWED MOTION FOR INJUNCTION

PENDING APPEAL

The University has renewed its motion for an injunction pending appeal (Doc.

No. 35-1). Intervenors-Appellees oppose that motion for the following reasons:

1. Issuing an injunction pending appeal would create

considerable confusion because the provision of contraceptive coverage to

Notre Dame’s employees is already underway. The University premises its

motion on the Supreme Court’s order in another case, Little Sisters of the Poor v.

Sebelius, 13A691, 571 U.S. __ (Jan. 24, 2014) (“Little Sisters”). But the Little Sisters

plaintiffs sought and received an injunction before the regulations required them to

self-certify. Accordingly, the provision of contraceptive coverage to their employees
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had not yet begun. See Jennifer Haberkorn, Sonia Sotomayor Halts Contraceptive

Rule for Denver Center, Politico.com, December 31, 2013, http://politi.co/1gmSabf. 

Here, in contrast, rather than seeking relief from the Supreme Court, the

University chose to comply with the portion of the law concerning self-certification

(Univ. Br. at 15), and so the provision of contraceptive coverage to Notre Dame’s

employees is already underway. See Ex. A (Letter from Meritain to Notre Dame

employees describing contraceptive benefits and how to obtain them). Issuing an

injunction pending appeal would therefore create extraordinary confusion both for

Meritain (which is not itself a party to this suit) and for University employees (who

have already begun receiving coverage). What, for example, is to be done with

respect to medical procedures already scheduled and expenses already incurred?

The University’s employees have already experienced such uncertainty once. See

Does’ Br. (Doc. No. 34) at 7-8 (explaining that, prior to filing this lawsuit, Notre

Dame had decided to comply with the Accommodation, and that employees had

been informed in October 2013 that they would be receiving contraceptive

coverage). There is little reason to subject them to such whiplash again—let alone to

expose Meritain and University employees to the risk of yet a third reversal if the

Court were to rule against the University on the merits of the preliminary-

injunction appeal—especially given that a final appellate ruling is now in sight.

2. Granting an injunction pending appeal, at this late date, would

be prejudicial to the other litigants. The University’s motion—like its earlier

motion for a remand (Doc. No. 27)—is an attempt at a second bite at the apple.
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Unlike the plaintiffs in Little Sisters, the University did not to seek Supreme Court

review of this Court’s denial of an injunction pending appeal. Rather, it chose to

comply with the Accommodation. As a result, this Court granted the University an

expedited briefing schedule—a schedule that has nearly run its course after an

exhausting six-week sprint to the finish. The United States, the Intervenors, and

the federal judiciary have all strained their resources to mitigate the University’s

purported injury during this appeal. For what purpose would that race have been

run if the University were now to be given this additional measure of relief?

Particularly in light of its recent motion to remand or dismiss (Doc. No. 27), the

University cannot credibly claim any hardship due to the few days left in its appeal.

It certainly cannot claim any injury warranting the “extraordinary relief” of an

injunction. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).

3. The injunction in Little Sisters involved no prejudice to the

organizations’ employees. The plaintiffs in Little Sisters—unlike the

University—are effectively exempt from the challenged regulations. See Little

Sisters of the Poor Home for the Aged v. Sebelius, No. 13-CV-2611-WJM-BNB, 2013

WL 6839900, *13 (D. Colo. Dec. 27, 2013). The Little Sisters plaintiffs utilize a

church health-insurance plan that is exempt from ERISA, so the government is

unable to pursue any action that would result in contraceptive coverage for their

employees. Because there is at present no set of circumstances under which

employees of the Little Sisters plaintiffs will receive contraceptive coverage, the
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Supreme Court’s order serves only to preserve the status quo without prejudice to

third parties. 

4. The Little Sisters injunction lends no guidance on the merits,

so the legal landscape has not changed since this Court denied an

injunction pending appeal. The Supreme Court’s order expressly reserves

judgment on the legal issue in this case, concluding with a statement that “[t]he

Court issues this order based on all of the circumstances of the case, and this order

should not be construed as an expression of the Court’s views on the merits.” Little

Sisters of the Poor v. Sebelius, 13A691, 571 U.S. __ (Jan. 24, 2014).Thus, as a legal

matter, nothing has changed since this Court refused the University’s first request

for an injunction pending appeal. Particularly given the factual disparity between

the two cases, the order offers no reason for this Court to reverse itself.1

The University claims that the Intervenors cannot legitimately oppose its1

motion because the University’s student health-insurance plan will not become
subject to the Accommodation until the Fall of 2014. See Renewed Mot. (Doc. No.
35-1) at 1 n.1. But nothing in the law precludes a litigant from taking issue with a
course of action that would have a deleterious impact on the related interests of
absent third parties. Cf. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 311-12
(2000) (allowing plaintiffs to take issue with impact of challenged practice on
cheerleaders, band members, and football players, even though there was no
showing that any of the plaintiffs themselves fell into any of these categories);
Marin-Garcia v. Holder, 647 F.3d 666, 670 (7th Cir. 2011) (noting the relevance of
“hindrance to [a] third party’s ability to protect his or her own interest” to the third-
party-standing analysis). In any event, the undersigned counsel represents a
University employee. See Mot. to Add Intervenor (Doc. No. 25). Even if she was
denied the ability to participate as a full-fledged litigant, her interests—and the
interests of other employees—cannot be ignored.
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Respectfully submitted,

 /s/ Ayesha N. Khan

Ayesha N. Khan

Americans United for Separation of

Church and State

1301 K Street NW, Suite 850E

Washington, DC 20005

(202) 466-3234

Seymour Moskowitz

7 Napoleon Street

Valparaiso, IN 46383  

(219) 465-7858

Counsel for Intervenors-Appellees

February 4, 2014
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CERTIFICATE OF SERVICE

I hereby certify that, on February 4, 2014, I electronically filed a true and

correct copy of the foregoing using the CM/ECF system, which will send notification

of such filing to all counsel of record.

 /s/ Ayesha N. Khan

Ayesha N. Khan

Americans United for Separation of

Church and State

1301 K Street NW, Suite 850E

Washington, DC 20005

(202) 466-3234
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EXHIBIT A
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