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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
ROMAN CATHOLIC ARCHBISHOP 
OF WASHINGTON, a corporation 
sole; THE CONSORTIUM OF 
CATHOLIC ACADEMIES OF THE 
ARCHDIOCESE OF 
WASHINGTON, INC.; 
ARCHBISHOP CARROLL HIGH 
SCHOOL, INC.; CATHOLIC 
CHARITIES OF THE 
ARCHDIOCESE OF 
WASHINGTON, INC.; and THE 
CATHOLIC UNIVERSITY OF 
AMERICA, 
  Appellants, 
 v. 
 
KATHLEEN SEBELIUS, in her 
official capacity as Secretary of the 
U.S. Department of Health and Human 
Services; SETH D. HARRIS, in his 
official capacity as Acting Secretary of 
the U.S. Department of Labor, JACOB 
J. LEW, in his official capacity as 
Secretary of the U.S. Department of 
Treasury; U.S. DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
U.S. DEPARTMENT OF LABOR; 
and U.S. DEPARTMENT OF 
TREASURY, 
  Appellees. 
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APPELLANTS’ REPLY TO APPELLEES’ OPPOSITION TO MOTION 
FOR SUMMARY REVERSAL 

USCA Case #13-5091      Document #1432425            Filed: 04/24/2013      Page 1 of 71



 

 
 

Despite finding “no reason” why this Court’s decision in Wheaton “should 

not apply equally to the facts of this case,” the district court refused to hold this 

case in abeyance, as this Court had done in Wheaton, and instead dismissed the 

case outright.  Roman Catholic Archbishop of Washington v. Sebelius 

(“Archbishop”), No. 12-cv-0815, slip op. at 6-8 (D.D.C. Jan. 25, 2013) (attached as 

Exhibit A to Appellants’ Mot. for Summ. Reversal).  The district court did not 

justify its departure from this Court’s approach in Wheaton by attempting to 

distinguish this case.  Nor could it:  The “relevant facts in this case are nearly 

identical to those in . . . Wheaton,” and the cases presented the “same issues,” as 

Appellees and the district court both recognized when Appellees requested, and the 

district court granted, a stay pending this Court’s Wheaton decision.  Tr. of Nov. 2, 

2012 Hr’g at 3:11–12, 29:10–11 (attached as Exhibit B to Appellants’ Mot. for 

Summ. Reversal).  Instead, the district court justified its refusal to follow Wheaton 

(1) by relying on an out-of-circuit district court decision that expressly repudiated 

this Court’s approach as unpersuasive, Archbishop, slip op. at 7–8 (citing Colo. 

Christian Univ. v. Sebelius, No. 11-cv-03350-CMA-BNB, 2013 WL 93188, at *8 

(D. Colo. Jan. 7, 2013) (“Although the D.C. Circuit held the cases before it in 

abeyance, as opposed to dismissing them, it offered no compelling reason for 

doing so, nor is any such reason apparent to the Court.”)); and (2) by observing 

that dismissal is the “regular[]” practice of courts “in this circuit,” id. at 8. 
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Neither of these grounds can possibly sustain the district court’s decision to 

disregard Wheaton.  The district court is bound by this Court’s precedents.  It 

therefore plainly erred in following an out-of-circuit decision criticizing this 

Court’s decision in Wheaton, which the district court itself acknowledged was 

“nearly identical” to this case.  The district court also erred in choosing to follow 

what it perceived to be the “regular[]” practice of courts in this circuit in other 

cases, rather than this Court’s decision in the “nearly identical” Wheaton case.  In 

short, having failed to identify any factual or legal basis for distinguishing 

Wheaton, the district court had no basis for refusing to follow it.  Accordingly, this 

Court should summarily reverse the decision below and order that the case be held 

in abeyance, as this Court did in Wheaton. 

Appellees make virtually no effort to defend the district court’s decision as 

written.  They do not argue that the district court justifiably relied on Colorado 

Christian University.  Nor do they argue that the district court’s holding here—that 

Appellants’ claim was unripe—is any different than this Court’s ripeness holding 

in Wheaton.  Instead, they raise three arguments in defense of the district court’s 

decision, all of which should be rejected. 

1. Like the district court, Appellees repudiate this Court’s decision to 

hold the Wheaton case in abeyance by contending that “the ordinary disposition is 

to dismiss without prejudice.”  Appellees’ Opp’n at 7.  Even so, there is no 
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question that courts may—and often do—choose abeyance over dismissal.  See, 

e.g., Am. Petroleum Inst. v. EPA, 683 F.3d 382 (D.C. Cir. 2012) (holding unripe 

case in abeyance pending proposed rulemaking that would amend the challenged 

regulation); CTIA-The Wireless Ass’n v. FCC, 530 F.3d 984 (D.C. Cir. 2008) 

(holding unripe case in abeyance pending review of the challenged rule by the 

Office of Management and Budget (“OMB”)).  Holding a case in abeyance helps 

“to protect against the unlikely and the unpredictable,” Am. Petroleum Inst., 683 

F.3d at 389, in circumstances, like this one, where the Government promises to 

change the law in order to solve a problem and then fails to do so.  And that is 

precisely what this Court chose to do in Wheaton.  Unless there is some material 

factual or legal reason to treat this case differently, the district court is obligated to 

follow this Court’s precedent.  See United States v. Torres, 115 F.3d 1033, 1036 

(D.C. Cir. 1997) (“[D]istrict judges . . . are obligated to follow controlling circuit 

precedent until either [this Court], sitting en banc, or the Supreme Court, overrule[s] 

it.”).  Having disclosed no factual or legal basis for distinguishing this case from 

Wheaton, the district court’s refusal to hold this case in abeyance is plainly 

erroneous and merits summary reversal. 

Appellees, moreover, have consistently argued that this case is 

indistinguishable from Wheaton.  In urging the district court to stay the case 

pending the Wheaton appeal, Appellees claimed that Wheaton “involve[d] the 
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same legal claims and relevant facts as plaintiffs allege in this case” and that 

resolution of the Wheaton appeal would therefore “control the outcome” of this 

case.  Mot. to Stay (Dist. Ct. Dkt. No. 26) at 1–2; see also Appellants’ Mot. for 

Summ. Reversal at 5–6 (quoting similar additional statements).  As noted above, 

the district court agreed, which is why it granted Appellees’ motion to stay the 

proceedings below pending this Court’s disposition of the Wheaton appeal.  See 

Appellants’ Mot. for Summ. Reversal at 6–7 (quoting the district court’s findings).  

Now, Appellees argue that this case is different and that abeyance is not 

appropriate because, unlike Wheaton and other cases where courts chose abeyance, 

Appellants brought this suit after the “prudential ripeness problem” had arisen and 

Appellees had not consented to abeyance.  See Appellees’ Opp’n at 9–11. 

It is wrong to suggest that abeyance is proper only when the event triggering 

the ripeness problem occurs after the suit is brought or when the parties otherwise 

consent.  In CTIA-The Wireless Association v. FCC, for example, this Court held 

the case in abeyance because the challenged rule did not take effect until the OMB 

approved certain provisions of the rule.  530 F.3d at 987.  The case was unripe 

from the beginning, and not a word was mentioned by the Court about the parties’ 

consent.  More importantly, neither of these circumstances was relevant to this 
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Court’s decision to hold Wheaton in abeyance.1  This Court did not cite the timing 

of the Wheaton plaintiffs’ suit or the parties’ consent as reasons for choosing 

abeyance over dismissal.  To the contrary, this Court chose abeyance on account of 

Appellees’ “binding representations” that they would “never” enforce the Mandate 

“in its current form against the appellants or those similarly situated” and that they 

would issue a new rule soon.  Wheaton College v. Sebelius, 703 F.3d 551, 552–53 

(D.C. Cir. 2012) (per curiam) (emphasis in original).  Appellees have made the 

same representations in this case, and “[j]ust as the Circuit Court did in Wheaton 

College,” the district court stressed that it would “take the government at its word 

and will hold it to it.”  Archbishop, slip op. at 6–7 (quotation marks and alteration 

omitted).  Because this Court’s rationale for holding Wheaton in abeyance is 

equally applicable here, there is no reason—and the district court cited none—to 

treat this case differently. 

                                                 
1 The same was true for American Petroleum Institute v. EPA as well.  See 

683 F.3d at 389 (choosing abeyance, not because of the timing of the proposed 
rulemaking or because of the parties’ consent, but “to protect against the unlikely 
and the unpredictable”).  And as for the other cases cited by Appellees, there was 
no indication that the absence of either or both circumstances would preclude 
holding an unripe case in abeyance, as opposed to dismissing it outright.  See 
Devia v. NRC, 492 F.3d 421, 426 (D.C. Cir. 2007) (noting only that the parties did 
not “object to our holding the case in abeyance as compared to dismissing the 
petitions”); Town of Stratford v. FAA, 285 F.3d 84 (D.C. Cir. 2001), reh’g denied, 
292 F.3d 251, 252 (2002) (noting only that the court was “taken aback” to learn at 
oral argument of prudential ripeness considerations that required holding the case 
in abeyance). 

USCA Case #13-5091      Document #1432425            Filed: 04/24/2013      Page 6 of 71



- 6 - 
 

2. Appellees’ next argument—that nothing in this Court’s decision in 

Wheaton requires that case or similarly situated cases to be held in abeyance, see 

Appellees’ Opp’n at 10—is beside the point.  The district court was obligated to 

follow Wheaton, not simply because this Court held that abeyance was appropriate 

in these circumstances, but more importantly, because like cases should be treated 

alike.  This Court determined that, “in reliance upon the [Appellees’] binding 

representations,” abeyance was the best disposition for the Wheaton case.  

Wheaton College, 703 F.3d at 553.  Both the district court and Appellees have 

acknowledged that Wheaton involves the same issues and relevant facts as this 

case, and Appellees have made the same representations.  Because, insofar as this 

appeal is concerned, this case is indistinguishable from Wheaton, the district court 

should have followed this Court’s precedent and likewise held Appellants’ case in 

abeyance.  See Ellis v. Dist. of Columbia, 84 F.3d 1413, 1418 (D.C. Cir. 1996) 

(stating that a court must follow precedent that is “directly on point”). 

3. Finally, Appellees contend that Wheaton is distinguishable because 

the plaintiffs in that case filed suit before it was clear that the safe harbor would 

apply to them, whereas Appellants here allegedly lack standing because they filed 

suit knowing that the safe harbor applied.  Appellees’ Opp’n at 11.  Appellees’ 

standing argument is irrelevant because the district court did not address it.  Instead, 

the district court, like this Court in Wheaton, disposed of the suit solely on the basis 
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of prudential ripeness.  See Archbishop, slip op. at 8–9.  Since the district court’s 

disposition is irreconcilable with Wheaton, summary reversal is warranted.2 

In any event, Appellees’ argument that Appellants lack standing is plainly 

wrong.  Article III standing exists if (1) a plaintiff has suffered an injury (2) fairly 

traceable to the defendant’s challenged action and (3) likely redressable by a 

favorable decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992). 

“The [Supreme] Court,” moreover, “ [has] made it particularly clear that there is a 

readiness to find standing conferred by non-economic values in order to consider 

issues concerning . . . the Free Exercise Clause.”  Allen v. Hickel, 424 F.2d 944, 

946 (D.C. Cir. 1970).  Appellees do not question that the second and third standing 

factors exist here; instead, their sole argument is that Appellants’ asserted injury-

in-fact is speculative given the safe harbor, which expires in August, and the 

Appellees’ promise to change the law—a change which, as Appellants have 

demonstrated, will not solve the problem.  See Appellees’ Opp’n at 11–12. 

This argument is clearly wrong.  Standing “requires only a minimal showing 

of injury.”  Crawford v. Marion County Election Bd., 472 F.3d 949, 951 (7th Cir. 

2007) (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 

U.S. 167, 180–84 (2000)); see also Lujan, 504 U.S. at 561–62 (if “the plaintiff is 
                                                 

2 At a minimum, the Court should summarily reverse the district court’s 
decision to dismiss this case, rather than to hold it in abeyance, and instead, 
remand the case to the district court to address the standing issue. 
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himself an object of the [government] action,” “there is ordinarily little question 

that the action . . . has caused him injury”).  Here, Appellants filed in the district 

court extensive, undisputed fact affidavits showing that (1) right now, they are 

suffering a competitive disadvantage in the labor market as a result of the 

Mandate3; (2) right now, they are incurring significant costs in order to structure 

their affairs in anticipation of the fines they expect to pay under the Mandate4; and 

(3) right now, they must undertake extensive planning to make the necessary 

changes to their insurance plans in anticipation of the safe harbor’s expiration.5  

Indeed, even the district court found that Appellants “will suffer some hardship . . . 

because they must begin planning for the possibility that they will be forced to 

                                                 
3 See Duffy Aff. ¶¶ 34–35 (attached as Exhibit 1) (“The Mandate, therefore, 

is currently placing the Archdiocese at a competitive disadvantage in its ability to 
recruit new and retain existing employees relative to employers who do not have 
religious objections to the Mandate.”); Houle Aff. ¶¶ 7–14 (attached as Exhibit 2) 
(same); Conley Aff. ¶¶ 12–13 (attached as Exhibit 3) (same); Blaufuss Aff. ¶¶ 12–
15 (attached as Exhibit 4) (same); Enzler Aff. ¶¶ 11–12 (attached as Exhibit 5) 
(same); Persico Aff. ¶ 13 (attached as Exhibit 6) (same). 

4 See Duffy Aff. ¶¶ 13–27 (explaining that the expected fines “are so large, 
the Archdiocese must begin to prepare immediately to pay these fines”); Conley 
Aff. ¶¶ 14–18 (same); Blaufuss Aff. ¶¶ 16–17 (same); Enzler Aff. ¶¶ 13–16 (same); 
Persico Aff. ¶¶ 8–14 (same). 

5 See Compl. (Dist. Ct. Dkt. No. 1) ¶¶  22, 171 (“Health plans do not take 
shape overnight.”); 75 Fed. Reg. 41,726, 41,730 (July 19, 2010) (acknowledging 
that the “requirements in the[] interim final regulations require significant lead 
time in order to implement”); Newland v. Sebelius, 881 F. Supp. 2d 1287, 1294 (D. 
Colo. 2012) (noting the “extensive planning involved in preparing and providing 
[an] employee insurance plan”). 
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change their health insurance plans in advance of the date that the insurance plans 

take effect.”  Archbishop, slip op. at 7. 

Nor is the Supreme Court’s recent decision in Clapper v. Amnesty 

International USA, 133 S. Ct. 1138 (2013), even arguably to the contrary.  Clapper 

involved a “highly speculative fear” of possible future surveillance.  Id. at 1148.  

Here, in contrast, there is nothing speculative about the harm that Appellants face.  

As noted, Appellants are currently laboring under a competitive disadvantage in 

the labor market, which is currently undermining their ability to hire and retain 

employees, see supra at 8 & n. 3—a classic injury-in-fact that easily establishes 

standing here.  See, e.g., Pierce v. Soc’y of Sisters, 268 U.S. 510, 535–36 (1925) 

(finding challenge to law banning private schools justiciable well before its 

effective date due to its impact on schools’ recruiting); Fin. Planning Ass’n v. SEC, 

482 F.3d 481, 486 (D.C. Cir. 2007) (“The court has repeatedly recognized that 

parties suffer constitutional injury in fact when agencies . . . allow increased 

competition against them.” (internal quotation marks omitted)); Great Lakes Gas 

Transmission Ltd. P’ship v. FERC, 984 F.2d 426, 430 (D.C. Cir. 1993) (finding 

actual injury where a potential future action impacted an entity’s “competitive 

posture within the industry”).  Nor is there anything speculative about Appellants’ 

other injuries.  The safe harbor expires in August.  At that point, Appellants will be 

required to choose among (1) including services in their health plans that violate 
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their religious beliefs, (2) attempting to meet the unconstitutional religious 

employer exemption, or (3) exposing themselves to onerous fines.  See Duffy Aff. 

¶¶ 5–12.  It would be the height of recklessness for Appellants to do nothing in the 

naive hope that Appellees will change the rules so as to solve the problem, 

particularly where, as here, Appellees’ promised solution is no solution at all and, 

in fact, actually makes the problem significantly worse.  See Appellants’ Mot. for 

Summ. Reversal at 13–20.  Consequently, unlike in Clapper, Appellants have no 

choice but to undertake now the changes necessary to comply with the Mandate. 

4. In sum, summary reversal is required here because the district court 

disregarded the elementary principle that it is bound by the precedents of this Court.  

In Wheaton, this Court held the case in abeyance on account of Appellees’ 

representations that the Mandate would be amended in a meaningful way to 

accommodate religious objections and would not be enforced in its current form 

against objecting religious employers.  In this case, which involves the same issues 

and relevant facts as Wheaton, Appellees have made the same hollow 

representations.  The two cases are virtually identical, and yet the district court 

treated this case differently without articulating any factual or legal basis for doing 

so.  In so doing, the district court acted arbitrarily and contrary to law.  The district 

court’s decision thus merits immediate correction without further briefing or 

argument.
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Respectfully submitted, this the 24th day of April, 2013. 

         /s/  Noel J. Francisco 
 
       Noel J. Francisco 
       D.C. Bar No. 464752 
       Email: njfrancisco@jonesday.com 
       Eric S. Dreiband 
       Email: esdreiband@jonesday.com 
       D.C. Bar No. 497285 
       JONES DAY 
       51 Louisiana Avenue, N.W. 
       Washington, DC 20001 
       Tel:  (202) 879-3939 
       Fax:  (202) 626-1700 
 
       Counsel for Appellants
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