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IN THE DISTRICT COURT OF LANCASTER COUNTY  REBRASKA

CHRISTOPHER ETHEREDGE AND
MELLISSA ELY, INDIVIDUALLY AND ON
BEHALF OF ALL OTHERS SIMILARLY

SITUATED,
Petitioners,
V. PETITION FOR DECLARATORY
AND INJUNCTIVE RELIEF
NEBRASKA DEPARTMENT OF HEALTH (Class Action)

)

)

)

)

)

)

)

)

)
AND HUMAN SERVICES, DANNETTE )
SMITH, CHIEF EXECUTIVE OFFICER, )
NEBRASKA DEPARTMENT OF HEALTH )
AND HUMAN SERVICES, in her official )
capacity, and KEVIN BAGLEY, DIRECTOR )
OF THE DIVISION OF MEDICAID AND )
LONG-TERM CARE, NEBRASKA )
DEPARTMENT OF HEALTH AND HUMAN )
SERVICES, in his official capacity, )
)

)

Respondents.

COME NOW, the Petitioners by and through their attorneys of record, and allege as
follows:

PRELIMINARY STATEMENT

1. In November 2018, voters approved ballot Initiative 427, codified at Neb. Rev. Stat. § 68-
992, which expanded Medicaid to cover non-disabled, non-elderly adults (the “Expansion
Group”). The Petitioners are part of the Expansion Group.

2. Pursuant to this ballot initiative, Neb. Rev. Stat. § 68-992(4) protects Petitioners and other
individuals in the Expansion Group, providing that “[n]o greater or additional burdens or
restrictions on eligibility, enrollment, benefits, or access to health care services shall be
imposed on persons eligible for medical assistance . . . [under Medicaid expansion] . . .

than on any other population eligible for medical assistance.”



The Nebraska Department of Health and Human Services (“Department”), Dannette Smith
(“Respondent Smith”), and Kevin Bagley (“Respondent Bagley”) (collectively,
“Respondents”) are implementing Nebraska’s Medicaid expansion program, also known
as the Heritage Health Adult Program (the “HHA Program”), through a tiered benefit
system. The HHA Program conditions the Expansion Group’s receipt of certain medically
necessary benefits on either meeting, or proving an exemption to, specific requirements,
including work requirements, that are not imposed on any other Medicaid population
group. Thus, greater or additional burdens or restrictions on benefits or access to health
care services are being imposed on the Expansion Group than on any other population
eligible for Medicaid. Attachment 1; Attachment 2; Attachment 3; 477 Neb. Admin. Code
Ch. 29; 482 Neb. Admin. Code Chs. 2, 4-5; 471 Neb. Admin. Code Ch. 39.
The Petitioners seek (1) a declaratory judgment that Neb. Rev. Stat. § 68-992 prohibits
imposing greater or additional burdens or restrictions on benefits or access to health care
services on the Expansion Group than on any other Medicaid population, and, as such,
Respondents are exceeding their statutory authority and are violating constitutional
provisions in implementing the tiered benefit system, and (2) a permanent injunction to
enjoin Respondents from imposing greater or additional burdens or restrictions on benefits
or access to health care services on the Expansion Group than on any other Medicaid
population.

PARTIES
Petitioner Christopher Etheredge resides in Lincoln, Nebraska.

Petitioner Mellissa Ely resides in Lincoln, Nebraska.
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Respondent Department is the agency charged with implementing Medicaid. Neb. Rev.
Stat. § 68-908(1); Neb. Rev. Stat. § 68-907(2).

Respondent Smith is the Chief Executive Officer for the Department and is responsible in
her official capacity for overseeing all Department functions and their operation consistent
with state and federal law. Neb. Rev. Stat. § 81-3117; see Neb. Rev. Stat. § 68-908(1);
Neb. Rev. Stat. § 68-907(2). She is sued in her official capacity.

Respondent Bagley is the Director of the Division of Medicaid and Long-Term Care for
the Department and is responsible in his official capacity for overseeing all Medicaid
Division functions and their operation consistent with state and federal law. Neb. Rev. Stat.
§ 81-3116. For purposes of this action, factual allegations related to Respondent Bagley,
or Respondents as a group, include Respondent Bagley’s immediate predecessors in
interest, Jeremey Brunssen and Matthew Van Patton in their official capacities as Interim
Director and Director of the Division of Medicaid and Long-Term Care. Respondent
Bagley is sued in his official capacity.

Respondents have offices at 301 Centennial Mall South, Lincoln, Nebraska.

JURISDICTION AND VENUE

Jurisdiction over this action is proper pursuant to Neb. Rev. Stat. § 24-302 and the Nebraska
Administrative Procedure Act, Neb. Rev. Stat. § 84-911.

Venue is proper in Lancaster County District Court pursuant to Neb. Rev. Stat. § 25-403.01
and Neb. Rev. Stat. § 84-911.

This action is authorized by Neb. Rev. Stat. § 25-21,149, Neb. Rev. Stat. § 25-1062 et seq.,

and by the Nebraska Administrative Procedure Act, Neb. Rev. Stat. § 84-911.
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CLASS ACTION ALLEGATIONS

Petitioners bring this action on behalf of themselves and all persons similarly situated
pursuant to Neb. Rev. Stat. § 25-319.

Petitioners' class consists of all Nebraskans who currently are, or will be, enrolled in
Medicaid expansion coverage under Neb. Rev. Stat. § 68-992.

Petitioners' class consists of a group of Nebraskans so numerous that it would be
impracticable to bring them all before this court. As of January 31, 2021, 31,888
Nebraskans were enrolled in Medicaid expansion coverage. Attachment 4.

This case presents facts common to all members of the Petitioners’ class. The common
facts are that all members of the class are in, or will be in, the Expansion Group and are,
or will be, subjected to the tiered benefit system, which imposes greater or additional
burdens or restrictions on benefits or access to health care services on the Expansion Group
than on any other Medicaid population.

The claims set forth in this petition apply to all members of the class and do not vary with
the individualized factual circumstances of the members of the class.

This case presents questions of law common to all members of the Petitioners’ class. The
common questions of law are whether the tiered benefit system, which imposes greater or
additional burdens or restrictions on benefits or access to health care services on the
Expansion Group than on any other Medicaid population, violates Neb. Rev. Stat. § 68-
992, whether Respondents are impermissibly exceeding their statutory authority, and
whether Respondents are violating Nebraska constitutional provisions.

The claims of the individually named Petitioners are typical of the claims of the members

of the class. All members of the Expansion Group are similarly subjected to greater or
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additional burdens or restrictions on benefits or access to health care services than any
other population eligible for Medicaid under the tiered benefit system.

The individually named Petitioners will fairly and adequately protect the interests of the
class and present no issues adverse to the interests of the class.

Petitioners’ counsel, Nebraska Appleseed Center for Law in the Public Interest, possesses
the resources and skills necessary to represent this action on behalf of all members of this
class.

Petitioners’ counsel seeking to appear pro hac vice, the National Health Law Program,
possesses the resources and skills necessary to represent this action on behalf of all
members of this class.

STATUTORY AND REGULATORY FRAMEWORK

Medicaid

Medicaid is a jointly funded state and federal program established in 1965 that provides
medical coverage to certain categories of low-income persons pursuant to Title XIX of the
Social Security Act. 42 U.S.C. §§ 1396 to 1396w-5; see Neb. Rev. Stat. § 68-906.

The purpose of Medicaid is to furnish medical assistance to individuals whose income and
resources are insufficient to pay the costs of their medically necessary care. See 42 U.S.C.
§ 1396-1.

State participation in Medicaid is optional. When a state chooses to participate, it must
comply with the requirements of the federal Medicaid Act and implementing rules in order
to receive federal funds to match state expenditures under the program. Kai v. Ross, 336

F.3d 650, 651 (8th Cir. 2003).
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Since its enactment, the Medicaid Act has required states to cover certain services and has
given states the option to cover other, listed services. 42 U.S.C. § 1396a(10)(A); 42 U.S.C.
§ 1396d(a).
Federal law requires states participating in Medicaid to operate their program pursuant to
a state Medicaid plan that has been approved by the Secretary of the U.S. Department of
Health and Human Services (the “Secretary”). 42 U.S.C. § 1396a. States typically update
their state plans through state plan amendments approved by the Secretary.
Another federal law, 42 U.S.C. § 1315, authorizes states to submit a proposal to the
Secretary for an experimental, pilot, or demonstration project, known as a Section 1115
waiver (after the authorizing section of the Social Security Act), requesting that the
Secretary waive compliance with certain federal Medicaid requirements when, in the
judgment of the Secretary, such a project is likely to assist in promoting the objectives of
the Medicaid Act. 42 U.S.C. § 1315(a).
If approved, a Section 1115 waiver only allows states to deviate from federal Medicaid
requirements set forth in 42 U.S.C. § 1396a. See 42 U.S.C. § 1315(a)(1).
The Secretary, in approving a Section 1115 waiver, lacks authority to interpret or waive
state laws, other federal laws, the U.S. Constitution, or state constitutions. See 42 U.S.C.
§ 1315(a).
The Secretary may terminate or suspend a Section 1115 waiver at any time. 42 C.F.R.
§ 431.420(d).

Medicaid Expansion under the Affordable Care Act
Until the passage of the Affordable Care Act (“ACA”) in 2010, the Medicaid Act

authorized coverage only for certain categories of individuals-- pregnant women, children,
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needy families, the blind, the elderly, and the disabled. 42. U.S.C. § 1396a(a)(10)(A); 42
U.S.C. § 1396d(a).
The ACA expanded Medicaid coverage to the Expansion Group, requiring states to cover
adults under the age of 65, not otherwise eligible for Medicaid, with incomes effectively
up to 138 percent of the federal poverty level. 42 U.S.C. § 1396a(a)(10)(A)(1)(VIID).
In 2012, the U.S. Supreme Court determined that requiring states to expand Medicaid or
face a loss in Medicaid funding was unconstitutionally coercive, resulting in Medicaid
expansion becoming an optional program that may be taken up in the first instance at the
discretion of each state. Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519 (2012).
States that participate in Medicaid expansion are required to provide medical assistance
through “alternative benefit plans,” where federal law provides that benefits can but need
not differ from state plan benefits. 42 U.S.C. § 1396a(k); 42 C.F.R. § 440.305; 42 U.S.C.
§ 1396u-7.
States that participate in Medicaid expansion are permitted to include all state plan benefits
in an alternative benefit plan for the Expansion Group. See 42 U.S.C. § 1396u-7(b)(1); 42
C.F.R. § 440.360; 42 C.F.R. § 440.330.

Nebraska’s Medicaid Expansion Program (HHA Program)
Nebraska has chosen to participate in the Medicaid program. Neb. Rev. Stat. § 68-903.
In November of 2018, Nebraska voters passed Initiative 427, codified at Neb. Rev. Stat.
§ 68-992. Initiative 427 requires Nebraska to take up Medicaid expansion and provide
coverage for the Expansion Group in Nebraska.
Neb. Rev. Stat. § 68-992(1) states:

Eligibility for medical assistance shall be expanded to include
certain adults ages nineteen through sixty-four whose income is
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equal to or less than one hundred thirty-eight percent of the federal

poverty level, as authorized and using the income methodology

defined by 42 U.S.C. 1396a(a)(10)(A)(i)(VII) and related federal

regulations and guidance, as such statute, regulations, and guidance

existed on January 1, 2018.
Neb. Rev. Stat. § 68-992(4) states: “No greater or additional burdens or restrictions on
eligibility, enrollment, benefits, or access to health care services shall be imposed on
persons eligible for medical assistance pursuant to this section than on any other population
eligible for medical assistance.”
Neb. Rev. Stat. § 68-992(5) states: “This section shall apply notwithstanding any other
provision of law or federal waiver.”
On July 6, 2020, the Secretary approved the Prime Alternative Benefit Plan State Plan
Amendment (NE 19-0001) and the Basic Alternative Benefit Plan State Plan Amendment
(NE 19-0014) submitted by Respondent Smith and Respondent Bagley’s predecessor in
interest Matthew Van Patton, which detail the scope of Medicaid benefits and health care
services for the Expansion Group (collectively, the “Alternative Benefit Plans”).
Attachment 2; Attachment 3.
Thereafter, Respondents promulgated regulations governing coverage for the Expansion
Group. See 471 Neb. Admin. Code Ch. 39; 477 Neb. Admin. Code Ch. 29; 482 Neb.
Admin. Code Chs. 2, 4-5 (collectively, the “Expansion Regulations”).
Coverage for the Expansion Group began on October 1, 2020. See Attachment 2, pg. 2;
Attachment 3, pg. 2.

Respondent Smith and Respondent Bagley’s predecessor in interest Matthew Van Patton

submitted Nebraska’s application for a Section 1115 waiver to the Secretary to implement
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the Heritage Health Adult Expansion Demonstration. That application was approved on
October 20, 2020 (the “Waiver”). Attachment 1, Approval Letter, pg. 1.

However, on February 12, 2021, Respondents were notified that the Centers for Medicare
& Medicaid Services (“CMS”), the federal agency that oversees demonstration projects,
had “preliminarily determined that the work and other community engagement
requirements . . . [of the approved waiver] . . . would not promote the objectives of the
Medicaid program” as is required under 42 U.S.C. § 1315 and, as a result, CMS notified
Respondents that it is “commencing a process of determining whether to withdraw the
authorities approved in the [Waiver][.]” Attachment 5, pg. 2.

On February 24, 2021, Respondents released a statement that most of the Expansion Group
“will be unable to access dental, vision, and over-the-counter drug coverage” until the
Waiver implementation plan is approved. Attachment 6, p. 2

Specifically, Respondents are implementing the HHA Program through a tiered benefit
system. See Attachment 2; Attachment 3; 477 Neb. Admin. Code Ch. 29; 482 Neb. Admin.
Code Chs. 2, 4-5; 471 Neb. Admin. Code Ch. 39; Attachment 1.

The HHA Program’s tiered benefit system provides that individuals in the Expansion
Group will have either Basic coverage or, if they demonstrate that they fulfill a variety of
requirements or qualify for an exemption, Prime coverage. 477 Neb. Admin. Code 29-003;
Attachment 2, pg. 4; Attachment 3, pg. 4; Attachment 1, Expenditure Authority, pg. 9.
Prime coverage includes all services described in the Nebraska’s Medicaid State Plan and
listed in 471 Neb. Admin. Code Ch. 1 (the “State Plan Benefits). 471 Neb. Admin. Code
39-002.03; 471 Neb. Admin. Code 39-004.01. Attachment 2, pg. 5. These Medicaid State

Plan services include dental services, dentures, Early Periodic Screening, Diagnosis, and
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Treatment (EPSDT) services, eyeglasses, optometrist services, and over-the-counter
(OTC) pharmacy services.

By contrast, Basic coverage is more limited. Basic coverage does not include the following
State Plan Benefits: “dental services, dentures, Early Periodic Screening, Diagnosis, and
Treatment (EPSDT) services, eyeglasses, optometrist services, and over-the-counter
(OTC) pharmacy services” (the “Prime Only Benefits”). 471 Neb. Admin. Code 39-002.02;
471 Neb. Admin. Code 39-004.02; see also 482 Neb. Admin. Code 2-002.03(C); 482 Neb.
Admin. Code 5-003.01(C); 482 Neb. Admin. Code 4-005.02(A)(xvi); 482 Neb. Admin.
Code 4-005.02(A)(xxiii); Attachment 3, pg. 2.

Individuals in the Expansion Group who are 19 or 20 years old, pregnant, or prove they are
medically frail receive Prime coverage. 471 Neb. Admin. Code 39-004.01.

All other individuals in the Expansion Group only receive Basic coverage. 477 Neb.
Admin. Code 29-003.01. They can receive Prime Only Benefits only if they meet, or prove
an exemption to, the Waiver requirements. Attachment 1, Approval Letter, pg. 6.

For a period of at least six months, individuals who are not 19 or 20 years old, pregnant, or
prove they are medically frail are automatically denied the Prime Only Benefits regardless
of whether they meet or prove an exemption to the Waiver requirements. See Attachment
1, Approval Letter, pg. 5; Attachment 1, Expenditure Authority, pg. 9.

The requirements are: (1) completing a health risk screening upon enrollment and annually
thereafter; (2) attending a qualifying annual health visit; (3) not missing three or more
appointments in a six month period; (4) maintaining employer-sponsored health insurance

coverage; (5) reporting any change in circumstances that may affect their access to Prime

10
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Only Benefits; and (6) meeting community engagement requirements, also known as work
requirements. Attachment 1, Expenditure Authority, pg. 12-20.
The work requirements require an individual to work at least 80 hours per month or
participate in certain other “qualifying activities.” Attachment 1, Expenditure Authority,
pg. 17-20.
Neb. Rev. Stat. § 68-992(1) requires Respondents to expand Medicaid under federal law
as it existed on January 1, 2018, and as of January 1, 2018, no federal statute, regulation,
or guidance authorized work requirements.
If any individual in the Expansion Group does not prove they meet the requirements, or
that they qualify for an exemption, they will continue to receive only Basic coverage.
No other Medicaid population group is required to meet, or prove an exemption, to
requirements in order to qualify for all State Plan Benefits.
No other Medicaid population group has their coverage limited to the lesser benefit
package of Basic coverage if they fail to meet, or prove an exemption to, the requirements.
Because the tiered benefit system only applies to the Expansion Group, and no other
Medicaid population, the tiered benefit system violates Neb. Rev. Stat. § 68-992(4).
Separation of Powers

Art. I1, § 1(1) of the Nebraska Constitution provides:

The powers of the government of this state are divided into three

distinct departments, the legislative, executive and judicial, and no

person or collection of persons being one of these departments, shall

exercise any power properly belonging to either of the others, except

as expressly directed or permitted in this Constitution.

The legislative authority of the state is vested in a Legislature and the people through the

power of initiative. Neb. Const. Art. 111, § 1.

11
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Respondents are part of the executive branch of the government. See Neb. Const. Art. IV,
§ 1.

Only the Legislature is permitted to “amend, repeal, modify, or impair” an initiative law
by a vote of “at least two-thirds of all the members of the Legislature.” Neb. Const. Art.
11, § 2.

Respondents “may not employ its rulemaking power to modify, alter, or enlarge provisions
of a statute which it is charged with administering.” Davio v. Neb. HHS, 280 Neb. 263,
274, 786 N.W.2d 655, 665 (2010) (citing Clemens v. Harvey, 247 Neb. 77, 525 N.W.2d
185 (1994)).

Initiative 427, codified at Neb. Rev. Stat. § 68-992, states that “[n]o greater or additional
burdens or restrictions on eligibility, enrollment, benefits, benefits or access to health care
services shall be imposed on persons eligible for medical assistance pursuant to this section
than on any other population eligible for medical assistance.” Neb. Rev. St. § 68-992(4).
Respondents have created the HHA program’s tiered benefit system which imposes greater
or additional burdens or restrictions on benefits or access to health care services that only
apply to the Expansion Group and no other Medicaid population.

As such, Respondents’ actions in creating and implementing the HHA tiered benefit
system, as well as codifying this system into state regulations, exceed the bounds of their
discretion and violate the Separation of Powers clause of the Nebraska Constitution.

FACTUAL ALLEGATIONS

Petitioner Christopher Etheredge
Petitioner Christopher Etheredge resides in Lincoln, Nebraska.

Mr. Etheredge is 23 years of age.

12
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Mr. Etheredge is enrolled in Basic coverage under the HHA Program.

Mr. Etheredge needs regular dental exams and cleanings.

Mr. Etheredge needs regular eye exams and to have his eyeglasses prescription regularly

updated.

Mr. Etheredge is enrolled in Basic coverage because he is not 19 or 20 years old, pregnant,

or medically frail.

Mr. Etheredge has been automatically enrolled in Basic coverage, and unless he is

determined by the Department to be medically frail, he will be stuck in Basic coverage for

at least the first eleven months of his enrollment and denied benefits, regardless of whether

he meets or proves an exemption to some or all of the Waiver requirements.

Mr. Etheredge will have to meet requirements every six months, or prove an exemption to

some or all of the requirements, in order to receive the Prime Only Benefits.

If Mr. Etheredge had Prime coverage, he would seek dental care, eye care, and obtain over-

the-counter drugs as needed.

Because he is in the Expansion Group, Mr. Etheredge is subject to greater or additional

burdens or restrictions on benefits or access to health care services unlike any other

Medicaid population because he has been initially assigned to Basic coverage, and is

required to meet requirements, or prove an exemption, to receive all State Plan Benefits.
Petitioner Mellissa Ely

Petitioner Mellissa Ely resides in Lincoln, Nebraska.

Ms. Ely is 47 years of age.

Ms. Ely has numerous serious underlying health conditions, including a serious heart

condition.

13
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Ms. Ely has longstanding dental issues for which treatment, including a dental bridge, is
needed.

Ms. Ely needs regular dental exams and cleanings.

Ms. Ely needs regular eye exams and to have her eyeglasses prescription updated.

Ms. Ely uses various over-the-counter drugs to manage her health issues, such as Flonase,
Zantac, Tylenol, and aspirin that she is unable to afford on her own.

Ms. Ely was automatically enrolled in Basic coverage for the first three months of her
enrollment in Medicaid expansion, which denied her access to the Prime Only Benefits.
Ms. Ely made multiple attempts to prove that she was medically frail so she could receive
Prime coverage, including attempting to obtain paperwork from providers to prove that she
is medically frail.

In late December, Ms. Ely received notice that she was determined to be medically frail
and would receive Prime coverage from January 1, 2021 until December 31, 2021.

After December 31, 2021, Ms. Ely will have to meet requirements every six months, or
prove an exemption to some or all of the requirements, in order to receive the Prime Only
Benefits.

If Ms. Ely has consistent access to Prime coverage, she can seek needed dental care, eye
care, and obtain over-the-counter drugs.

Because she is in the Expansion Group, Ms. Ely is subject to greater or additional burdens
or restrictions on benefits or access to health care services than any other Medicaid
population because she was initially assigned to Basic coverage, and because she was

initially assigned to Basic coverage, she had to prove that she was medically frail to receive

14
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Prime coverage, and after December 31, 2021, she is required to meet requirements, or
prove an exemption, to receive all State Plan Benefits.

No Adequate Remedy
Petitioners have no adequate remedy at law to challenge or litigate the HHA Program’s
compliance with Neb. Rev. Stat. § 68-992 but for an action for declaratory judgment and
injunctive relief.
Petitioners are greatly and irreparably harmed by Respondents’ implementation of the
illegal tiered benefit system by being denied crucial health services and burdened with
additional requirements, contrary to Neb. Rev. Stat. § 68-992(4).

FIRST CLAIM FOR RELIEF (Neb. Rev. Stat. § 25-21.149)

(Respondent Smith and Respondent Bagley)

The Petitioners incorporate, as if fully set forth herein, the allegations included in
paragraphs 1 through and including 95.

Respondent Smith and Respondent Bagley are exceeding their statutory authority in
creating and implementing the tiered benefit system in the HHA Program reflected in the
Alternative Benefit Plans, Expansion Regulations, and Waiver, which, on its face, violates
Neb. Rev. Stat. § 68-992.

Respondent Smith and Respondent Bagley are violating the Separation of Powers clause
in the Nebraska Constitution by creating a scheme that conflicts with state statute. Neb.
Const. Art. II, § 1(1).

SECOND CLAIM FOR RELIEF (Neb. Rev. Stat. § 84-911)

(Respondent Smith, Respondent Bagley. and Respondent Department)

15



99. The Petitioners incorporate, as if fully set forth herein, the allegations included in
paragraphs 1 through and including 98.

100. In adopting the Expansion Regulations reflecting the tiered benefit system, Respondents
have expressly violated the terms of Neb. Rev. Stat. § 68-992(4) and have thus exceeded
their statutory authority and their actions violate the Separation of Powers clause of the
Nebraska Constitution. Neb. Const. Art. IT, § 1(1).

101. The Expansion Regulations reflecting the tiered benefit system interfere with or impair or
threaten to interfere with or impair Petitioners' legal rights or privileges provided for in
state statute by imposing greater or additional burdens or restrictions on benefits or access
to health care services on the Expansion Group than on any other population eligible for
Medicaid.

102. Respondents exceeded their statutory authority in promulgating the Expansion Regulations
reflecting the tiered benefit system in the HHA Program, which on its face violates Neb.
Rev. Stat. § 68-992.

103. Respondents have violated the Separation of Powers clause in the Nebraska Constitution
by creating a scheme in the Expansion Regulations that conflicts with state statute. Neb.
Const. Art. II, § 1(1).

104. Respondents’ Expansion Regulations reflecting the tiered benefit system are invalid under
Neb. Rev. Stat. § 84-911 because they exceeded Respondents’ statutory authority and
violate the Separation of Powers clause in the Nebraska Constitution.

REQUEST FOR RELIEF

WHEREFORE, the Petitioners respectfully request that the Court:

A. Render a Declaratory Judgment declaring that Neb. Rev. Stat. § 68-992 prohibits imposing

16



greater or additional burdens or restrictions on benefits or access to health care services on
the Expansion Group than on any other Medicaid population, and as such, Respondent
Smith and Respondent Bagley are exceeding their statutory authority and are violating
constitutional provisions in implementing the tiered benefit system,;

B. Render a Declaratory Judgment pursuant to Neb. Rev. Stat. § 84-911, declaring that the
Expansion Regulations reflecting the tiered benefit system in the HHA Program are invalid
as Respondents exceeded their statutory authority and violated constitutional provisions in
promulgating the Expansion Regulations reflecting the tiered benefit system;

C. Permanently enjoin Respondents from imposing greater or additional burdens or
restrictions on benefits or access to health care services on the Expansion Group than on
any other Medicaid population;

D. Award Petitioners’ reasonable attorney fees and court costs; and

E. Grant such other and further relief as may be deemed equitable and just.

DATED:
February 25, 2021

PETITIONERS CHRISTOPHER ETHEREDGE
AND MELLISSA ELY

BY THEIR ATTORNEYS:

/s/ Sarah K. Maresh

NEBRASKA APPLESEED

Sarah K. Maresh, #25793

Molly M. McCleery, #25151

Robert E. McEwen, #24817
Nebraska Appleseed Center for Law
In the Public Interest

PO Box 83613

Lincoln, NE 68501-3613
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Phone: (402) 438-8853

Fax: (402) 438-0263
smaresh@neappleseed.org
mmccleery@neappleseed.org
rmcewen@neappleseed.org

NATIONAL HEALTH LAW PROGRAM
Jane Perkins (NC #9993 pro hac vice)
Sarah Somers (NC #33165 pro hac vice)
National Health Law Program

1512 E. Franklin Street, Suite 110

Chapel Hill, NC 27514

Telephone: (919) 968-6308
perkins@healthlaw.org
somers@healthlaw.org

(pro hac vice pending)

Attorneys for Petitioners
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NOTICE OF WAIVER OF SERVICE

This is to certify that on the 24" day of February, 2021, that counsel for Petitioners
corresponded with counsel for Respondents Dave Bydalek, Chief Deputy Attorney General, and
Respondents have waived service in this matter. On the 25" day of February 2021, a true and
accurate copy of this Petition was sent to Respondents’ counsel Dave Bydalek, via electronic mail.

By:_/s/ Robert E. McEwen

NEBRASKA APPLESEED CENTER FOR LAW
IN THE PUBLIC INTEREST

Robert E. McEwen, #24817

Nebraska Appleseed Center for Law

In the Public Interest

PO Box 83613, Lincoln, NE 68501-3613

Phone: (402) 438-8853

Fax: (402) 438-0263

smaresh@neappleseed.org

This action was filed In Forma Pauperis.
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ATTACHMENT 1

SECTION 1115 WAIVER APPROVAL

Refer to the attached.
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/( DEPARTMENT OF HEALTH & HUMAN SERVICES Centers for Medicare & Medicaid Services
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vz Administrator
Washington, DC 20201
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October 20, 2020

Jeremey Brunssen, Interim Director
Division of Medicaid and Long-Term Care
Department of Health and Human Services
301 Centennial Mall South, 3" Floor

P.O. Box 95026

Lincoln, NE 68509-5026

Dear Mr. Brunssen:

Under section 1115 of the Social Security Act (the Act), the Secretary of Health and Human
Services (HHS) may approve any experimental, pilot, or demonstration project that, in the
judgment of the Secretary, is likely to assist in promoting the objectives of certain programs
under the Act, including Medicaid. Congress enacted section 1115 of the Act to ensure that
federal requirements did not “stand in the way of experimental projects designed to test out new
ideas and ways of dealing with the problems of public welfare recipients.” S. Rep. No. 87-1589,
at 19 (1962), as reprinted in 1962 U.S.C.C.A.N. 1943, 1961. As relevant here, section
1115(a)(2) of the Act allows the Secretary to provide federal financial participation for
demonstration costs that would not otherwise be considered as federally matchable expenditures
under section 1903 of the Act, to the extent and for the period prescribed by the Secretary.

For the reasons discussed below, the Centers for Medicare & Medicaid Services (CMS) is
approving Nebraska’s December 12, 2019 request to implement a voluntary incentive
opportunity for the adult group expansion population. Certain members of this population will
be able to receive demonstration-only benefits, in addition to those benefits authorized in the
approved Alternative Benefit Plan (ABP), through a section 1115 demonstration project entitled,
“Heritage Health Adult” (HHA) (Project Number 11-W-00337/7), in accordance with section
1115(a) of the Act.

This approval is effective October 20, 2020 through March 31, 2026, upon which date, unless
extended or otherwise amended, all authorities granted to operate this demonstration will expire.
Implementation of the demonstration may begin no sooner than April 1, 2021. CMS’s approval
of this section 1115(a) demonstration is subject to the limitations specified in the attached
expenditure authorities, special terms and conditions (STC), and any supplemental attachments
defining the nature, character, and extent of federal involvement in this project. The state may
deviate from Medicaid state plan requirements only to the extent those requirements have been
specifically listed as not applicable under the demonstration.



Page 2

Objectives of the Medicaid Program

As noted above, the Secretary may approve a demonstration project under section 1115 of the
Act if, in his judgment, the demonstration is likely to assist in promoting the objectives of title
XIX. Under section 1901 of the Act, the Medicaid program provides federal funding to
participating states “[f]or the purpose of enabling each State, as far as practicable under the
conditions in such State, to furnish (1) medical assistance on behalf of families with dependent
children and of aged, blind, or disabled individuals, whose income and resources are insufficient
to meet the costs of necessary medical services, and (2) rehabilitation and other services to help
such families and individuals attain or retain capability for independence or self-care.” Act

8 1901. As this statutory text makes clear, two Medicaid objectives are to enable states to
“furnish ... medical assistance” — i.e., healthcare services — to certain vulnerable populations and
to furnish those populations with rehabilitation and other services to help them “attain or retain
capability for independence or self-care.” Act § 1901. Section 1115 demonstration projects also
provide an opportunity for states to test policies that ensure the fiscal sustainability of the
Medicaid program, better “enabling each State, as far as practicable under the conditions in such
State” to furnish medical assistance, Act § 1901, while making it more practicable for states to
furnish medical assistance to a broader range of persons in need.

We are committed to supporting states that seek to test measures that are likely to increase
coverage and improve the health of beneficiaries and make them more financially independent,
which in turn supports the fiscal sustainability of states’ Medicaid programs. We expect that
such demonstration policies will improve beneficiaries’ physical and mental health, resulting in
these beneficiaries consuming fewer health care services and resources while they are enrolled in
Medicaid, which will preserve Medicaid program resources, make the Medicaid program more
efficient, and potentially reduce the program’s national average annual cost per beneficiary of
$7,871.1 Moreover, we expect that such demonstration policies will increase beneficiaries’
financial independence and assist them in gaining financial security, which will obviate their
need for public assistance as they secure employer-sponsored or other commercial coverage or
otherwise transition from Medicaid eligibility. Such measures can promote the objectives of the
Medicaid statute by enabling states to make improvements and investments “as far as practicable
under the conditions in such state[s],” Act § 1901, in the broader Medicaid program. These
measures may enable states to stretch their resources further and enhance their ability to provide
medical assistance to a broader range of persons in need, including by expanding the services
and populations they cover.? By the same token, such measures may also preserve states’ ability
to continue to provide the optional services and coverage they already have in place.

1 U.S. Department of Health and Human Services 2018 Actuarial Report on the Financial Outlook for Medicaid
published by the CMS Office of the Actuary.

2 States have considerable flexibility in the design of their Medicaid programs, within federal guidelines. Certain
benefits are mandatory under federal law, but many benefits may be provided at state option, such as prescription
drug benefits, vision benefits, and dental benefits. Similarly, states have considerable latitude to determine whom
their Medicaid programs will cover. Certain eligibility groups must be covered under a state’s program, but many
states opt to cover additional eligibility groups that are optional under the Medicaid statute. In addition to expanding
Medicaid coverage by covering optional eligibility groups and benefits beyond what the Medicaid statute requires,
many states also choose to cover benefits beyond what is authorized by statute by using expenditure authority under
section 1115(a)(2) of the Act. For example, recently, many states have been relying on this authority to expand the
scope of services they offer to address substance use disorders beyond what the statute explicitly authorizes.
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The measures being tested with this demonstration approval may have associated administrative
costs, particularly at the initial stage, and section 1115 acknowledges that demonstrations may
“result in an impact on eligibility, enrollment, benefits, cost-sharing, or financing,” as referenced
in § 1115(d)(1) of the Act. But in the long term, these measures may help many beneficiaries
enjoy the numerous personal benefits that come with improved health and financial
independence and allow the state to more sustainably cover its vulnerable populations. In
addition, section 1115 gives CMS the authority to offer states more flexibility in experimenting
with different ways of expanding coverage, improving health outcomes and strengthening the
financial independence of beneficiaries.

For example, through this demonstration, Nebraska will provide optional vision, dental, and
over-the-counter (OTC) drug coverage to certain Medicaid expansion beneficiaries who
otherwise would not have access to such benefits under the state plan. Besides affording
additional coverage the state is under no obligation to provide, the demonstration will incentivize
enrolled beneficiaries to complete beneficiary engagement activities, discussed below. CMS
expects that participation in these activities will improve beneficiaries’ health outcomes as well
as their financial independence, reducing costs to the Medicaid program and improving its fiscal
sustainability, thereby enabling the state to furnish additional coverage for optional populations
and benefits.

Thus, for three independently sufficient reasons, CMS has determined the Nebraska Heritage
Health Adult demonstration is likely to promote Medicaid objectives, and the expenditure
authority sought is necessary and appropriate to carry out the demonstration. First, the
demonstration will provide a subgroup of the adult group expansion population with the option
to choose to access vision services, adult dental services, and OTC drugs covered under section
1115(a)(2) of the Act that are not otherwise available to them under Nebraska’s state plan.
Second, by providing incentives for beneficiaries to choose to opt into receiving this expanded,
demonstration-only coverage, the demonstration will also test whether the opportunity to opt into
additional services lowers program costs, including by improving beneficiary health, and thereby
improves the fiscal sustainability of the Medicaid program. If the demonstration has the
intended effects, Nebraska may be better able to provide medical assistance to a greater extent
than it would otherwise. Third, the demonstration will test whether the incentive structure and
availability of demonstration-only coverage will result in improved health outcomes and well-
being.

Background on Medicaid Coverage in Nebraska

The Division of Medicaid & Long-Term Care (MLTC), a division of the Nebraska Department
of Health and Human Services (DHHS), administers the State of Nebraska’s Medicaid program.
The current Medicaid program serves pregnant women, low-income children and their parents,
the aged, and individuals with disabilities. Beginning October 1, 2020, the state will cover the
Medicaid adult expansion population described in section 1902(a)(10)(A)(i)(V1I1) of the Act.
The financing and eligibility State Plan Amendments (SPAS) for this expansion were approved
in March 2020, and two ABP SPAs for the expansion population were approved in July 2020.
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Medicaid is a significant payer of health services in Nebraska, and in state fiscal year 2019, the
Division’s appropriated budget of more than $2 billion paid for services for the approximately 12
percent of Nebraskans who were Medicaid beneficiaries.

In November 2018, Nebraska voters passed Initiative 427, which called for the expansion of
Medicaid eligibility to the adult group expansion population described at section
1902(a)(10)(A)(1)(V1I) of the Act. On April 1, 2019, MLTC announced its expansion of
Medicaid eligibility to this group under the state plan. Nebraska’s adult group expansion was
implemented on October 1, 2020. The state expects the adult group expansion will total 80,500
individuals by the end of the demonstration, including all adult group beneficiaries regardless of
enrollment in the demonstration. Under the ABP SPAs approved in July 2020, the state will
offer two benefit packages to the adult group expansion population under the state plan. The
first ABP, known as “Prime,” includes all Medicaid benefits that are available under the
Nebraska state plan to other full-benefit populations, including optional coverage of dental
services, vision services, and OTC medications. These benefits are for members of the adult
group expansion population who are pregnant, medically frail, or 19 or 20 years old. The second
ABP, known as “Basic,” includes most Medicaid benefits that are available under the Nebraska
state plan to other full-benefit populations, including all of the mandatory Medicaid benefits,
plus 35 optional Medicaid benefits, but it does not include vision services, dental services, or
OTC medication. The Basic ABP is for all members of the Medicaid expansion population who
are 21 years old and older, not pregnant, and not medically frail. Only those members of the
adult group expansion population who receive the Basic ABP under the state plan will be
included in this demonstration. The state estimates that approximately 43,100 beneficiaries will
be served by the demonstration by the start of demonstration year 5 on April 1, 2025.

Extent and Scope of the Demonstration

The Nebraska Heritage Health Adult (HHA) demonstration provides certain members of the
adult group expansion population with a voluntary opportunity to receive demonstration-only
benefits by participating in beneficiary engagement activities. These activities include wellness
initiatives and personal responsibility activities, including (beginning on April 1, 2022)
community engagement activities. The demonstration-only benefits will be offered under a
section 1115(a)(2) expenditure authority and thus will expand upon the state plan benefits
offered through the Basic ABP for the component of the adult group expansion population
enrolled in the demonstration.

This beneficiary engagement program will affect only a subset of individuals in the adult group
expansion population described at section 1902(a)(10)(A)(i)(\VI1I) of the Act and 42 CFR
435.119 who are aged 21 through 64 and who are not pregnant or medically frail (referred to
below as the HHA expansion group or HHA beneficiaries). Through this demonstration, if these
HHA beneficiaries choose to participate in beneficiary engagement activities, they can access the
following benefits that are not available to them through the Basic ABP in the state plan:

1) vision services, including optometrist services and eyeglasses; 2) adult dental services,
including dentures; and 3) OTC medications. These additional benefits are optional Medicaid
benefits that federal statute and regulations at 42 CFR part 440, subpart C do not require the state
to include in an ABP for the adult group expansion population.
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HHA beneficiaries who choose not to participate in the beneficiary engagement activities will
not lose eligibility for Medicaid, but they will not be able to access the additional benefits
available through the demonstration. Most beneficiaries affected by the demonstration will

begin their eligibility period with state plan coverage under the Basic ABP and will be able to
establish eligibility to receive the demonstration-only benefits at their first benefit review, for a
six-month period.® These 6-month periods are called “benefit periods,” and they will generally
be calculated starting on the date that a person becomes eligible for the new adult group as a non-
medically-frail, non-pregnant individual aged 21 through 64, and thus becomes enrolled in the
demonstration. However, in no case will any beneficiary’s benefit period begin sooner than the
approved implementation date of the demonstration, April 1, 2021.

The state estimates that approximately 41,000 to 51,000 beneficiaries will be enrolled in the
demonstration on April 1, 2021 and will gain the opportunity to qualify for the demonstration-
only benefits. The state expects 45 percent of beneficiaries will choose to successfully meet the
beneficiary engagement requirements and opt into receiving the additional benefits. For
purposes of illustration, if 46,000 beneficiaries are enrolled in the demonstration on April 1,
2021, 45 percent of this group, or 20,700 beneficiaries, are expected to opt into receiving the
demonstration-only benefits by successfully participating in the beneficiary engagement
activities during their initial benefit period, and will start receiving coverage for demonstration-
only benefits starting with the 6-month benefit period beginning October 1, 2021.

The state also estimates that approximately 1,200 Medicaid beneficiaries will transition from a
current Medicaid eligibility category that already receives vision, dental, and OTC medication
benefits to the adult group expansion population on October 1, 2020. The state estimates that 10
percent of individuals who transition from a current Medicaid eligibility group to the adult group
expansion population will meet the criteria for automatic assignment to the Prime Benefit ABP
((medically frail, pregnant, and/or 19-20 years old)) and will receive coverage for vision, dental,
and OTC benefits without having to meet the beneficiary engagement requirements under the
demonstration. For purposes of illustration, of the 1,200 beneficiaries expected to move to the
Medicaid adult group expansion population, 10 percent (or 120 beneficiaries) are expected to
automatically meet the criteria for assignment in the Prime ABP and will not be included in the
demonstration. Therefore, 1,080 individuals who transition from another Medicaid population to
the adult expansion population are expected to be eligible to participate in the demonstration and
opt into the additional demonstration-only benefits. The state expects 45 percent of this
subgroup will choose to successfully meet the beneficiary engagement requirements and opt into
receiving the additional benefits.* Thus, 55 percent of this subgroup, or 594 beneficiaries, are
expected to not opt into receiving the demonstration-only benefits, because they do not
successfully participate in the beneficiary engagement activities.®

3 Beneficiaries who were receiving demonstration-only benefits but whose eligibility for such benefits has been
suspended for failure to meet certain beneficiary engagement requirements will be required to wait for two six-
month periods (that is, for 12 months) before they may again be eligible for coverage of demonstration-only
benefits.

% The 45 percent figure appears on page 28 of the state’s demonstration application entitled, “Nebraska Medicaid
Section 1115 Heritage Health Adult Expansion Demonstration.”

5 Coverage for demonstration-only benefits will continue to be provided, temporarily, for all beneficiaries
transitioning from another full-benefit Medicaid eligibility group to the adult expansion group and demonstration
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Beneficiary Engagement Activities.

The activities that beneficiaries must engage in to opt into receiving the additional benefits
offered through the demonstration include completing wellness initiatives, which include
attending an annual health visit and completing a health risk assessment. Beneficiaries will also
be required to engage in personal responsibility activities, which include maintaining affordable
employer-sponsored coverage (if available to the beneficiary) and not missing three or more
scheduled medical appointments in a 6-month period.

Additionally, beginning on April 1, 2022, beneficiaries who have the opportunity to participate
in the demonstration must, in order to opt into receiving the additional benefits offered through
the demonstration, engage in sufficient qualifying community engagement activities (typically, at
least 80 hours per month).® The community engagement qualifying activities include, but are not
limited to, employment, participating in a Supplemental Nutrition Assistance Program (SNAP)-
recognized or Temporary Assistance for Needy Families (TANF)-recognized job-seeking
activity, at least half-time enrollment in any accredited college or post-secondary training
program, or engaging in a volunteer activity for a public charity. Also, beginning April 1, 2022,
in conjunction with the community engagement requirements, beneficiaries must also notify the
state Medicaid agency in a timely manner of any changes that would affect eligibility for
demonstration-only benefits.

As noted above, persons who are pregnant, medically frail, or aged 19-20 will not be included in
the demonstration, but instead will receive the Prime ABP, which includes dental, vision, and
OTC medication coverage. Nebraska will allow beneficiaries to cite a good cause reason for not
being able to meet any of the beneficiary engagement requirements. The community
engagement requirement is more time-consuming than other beneficiary engagement
requirements under the demonstration, and therefore, the state will exempt certain populations
from the community engagement requirement where competing demands on time or other
considerations would make the community engagement requirement an inappropriate imposition
on the beneficiary. The following individuals in the HHA expansion population will be exempt
from the community engagement requirement:

e Individuals participating in a substance use disorder or mental health treatment program;

e Individuals receiving unemployment compensation or who have applied for
unemployment compensation and are fulfilling weekly work search requirements while in
the waiting period. This includes individuals receiving Integrated Unemployment
Compensation (IUC) or who are in compliance with IUC work search activities;

coverage on October 1, 2020, notwithstanding compliance with applicable beneficiary engagement requirements,
depending on the continuation of the public health emergency for COVID-19. See STC 18.

5 While it cannot be known what the status of the current public health emergency for COVID-19 will be when the
community engagement requirement takes effect in 2022, it is worth noting that recent research during the COVID-
19 pandemic indicates that factors such as a lack of economic participation, social isolation, and other economic
stressors have negative impacts on mental and physical health. See, e.g., Nirmita Panchal et al., The Implications of
COVID-19 for Mental Health and Substance Use, Kaiser Family Found. (Apr. 21, 2020),

https://www .kff.org/coronavirus-covid-19/issue-brief/the-implications-of-covid-19-for-mental-health-and-
substance-use/ . Structured properly, community-engagement incentives and requirements that increase such
participation may have a positive effect on beneficiary health and economic mobility.
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e Members of a federally recognized tribe;

e High school students of any age who are attending at least half time;

e Individuals aged 60 through 64;

e Individuals residing in an area that has been granted a federal SNAP Able-Bodied Adults
without Dependents (ABAWD) waiver due to insufficient jobs to provide employment;

e Victims of domestic violence, when participation would make it harder to escape,
penalize the individual, or put them at further risk of domestic violence;

e A parent, caretaker relative, guardian, or conservator of a dependent child,

e A parent, caretaker relative, guardian, or conservator responsible for the care of an
elderly or disabled relative and who are providing care to these individuals in the home;
and

e Participation in the SNAP Employment and Training (E&T) program or otherwise
meeting SNAP (ABAWD) requirements.

Non-exempt beneficiaries whom the state determines have not satisfied the requirements to opt
into receiving the additional benefits available through the demonstration will have the
opportunity to file an administrative appeal under 42 C.F.R. part 431, subpart E to opt into or
maintain access to the demonstration-only benefits, and will also have an opportunity to
demonstrate that there was a “good cause” for failing to engage in the beneficiary engagement
activities. If successful, the beneficiary will be able to opt into, or continue opting into, receiving
the demonstration-only benefits. Good cause will be determined on a case-by-case basis. An
example of a good cause explanation for missing an appointment might be the failure of a non-
emergency medical transportation provider to transport the beneficiary to an appointment within
the scheduled window. Examples of a good cause explanation for not being able to meet
community engagement hours is a physical or mental health emergency, an unforeseen work
schedule change, or a family emergency.

Determination that the Demonstration is Likely to Assist in Promoting Medicaid’s
Objectives

For reasons discussed below, the Secretary has determined that Nebraska’s HHA demonstration
as a whole is likely to assist in promoting the objectives of the Medicaid program.

(1) The demonstration expands coverage beyond what the state plan provides.

Nebraska’s HHA demonstration is likely to assist in promoting the objective of furnishing
medical assistance because it provides certain beneficiaries in the adult group expansion
population with an opportunity to access benefits that are not included in the state plan ABP for
this population. Accordingly, the demonstration as a whole is expected to provide greater access
to coverage for low-income individuals than would be available absent the demonstration. The
state estimates that approximately 43,100 Medicaid beneficiaries will opt into receiving the
additional demonstration-only benefits by the fifth and final year of the demonstration, as a result
of the demonstration. The demonstration provides benefits to certain members of the adult
expansion population that the state is not obligated by federal statute to provide.
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The demonstration includes provisions that could result in some individuals opting into the
benefits available under the demonstration, but failing to maintain it, because they chose not to
engage in the activities required to maintain it. However, the beneficiary engagement program is
designed to make compliance with the requirements achievable. Nebraska has taken steps to
ensure that the requirements apply only to persons who can reasonably be expected to meet
them, and that beneficiaries are clearly informed of their responsibilities under the
demonstration. Any individual whom the state determines is not eligible to access the
demonstration-only benefits will have the right to appeal the state’s decision, consistent with all
existing appeal and fair hearing protections in 42 CFR part 431, subpart E. As part of its
ongoing monitoring of the demonstration, the state will submit data to CMS on who is eligible
for and accessing services covered by the demonstration-only benefits and will track changes in
eligibility and access over time. The state will also be required to evaluate health outcomes for
beneficiaries affected by the demonstration, including for those who fail to engage in the
required activities and thus do not have coverage for the demonstration-only benefits. The state
will undertake rigorous evaluation to understand the effect of the demonstration on beneficiary
coverage and health outcomes. The state will also conduct regular monitoring of metrics on
enrollment in the demonstration, completion of beneficiary engagement activities, access to care,
and health outcomes. CMS reserves the right to require the state to take corrective action, which
could include suspending implementation of the demonstration’s beneficiary engagement
requirements, if monitoring or evaluation data indicate substantial and sustained directional
change inconsistent with state targets (e.g., substantial and sustained trends indicating increased
difficulty accessing demonstration-only benefits by those making a good faith effort to choose to
access them). CMS would further have the ability to suspend expenditure authority or require
CMS-specified programmatic changes to avoid suspension of expenditure authority, should
corrective actions not effectively resolve these concerns in a timely manner.

(2) The demonstration tests an approach to providing medical assistance that, if
successful, might improve the fiscal sustainability of Nebraska’s Medicaid program.

Nebraska’s HHA demonstration is also likely to assist in promoting the objective of furnishing
medical assistance as far as is practicable in Nebraska. The demonstration is designed to
incentivize individuals to participate in beneficiary engagement activities, such as completing a
health risk assessment, attending an annual health visit, and keeping scheduled medical
appointments, which are expected to assist in the prevention and early detection of any potential
health issues and may thus lead to improved health and wellness. Improved health and wellness,
in turn, may reduce health care costs. Additionally, the demonstration incentivizes certain
beneficiary behaviors that may help to ensure the efficient use of Nebraska’s medical assistance
budget, such as timely reporting changes in circumstances that may affect eligibility for
demonstration-only benefits and maintaining access to affordable employer-sponsored coverage
when eligible for both such coverage and for Medicaid. Finally, by including community
engagement as one of the beneficiary engagement activities needed to opt into the
demonstration-only benefits, Nebraska is testing whether some beneficiaries might not just
improve their health outcomes, but also increase their earnings to the point where they no longer
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need to rely on Medicaid for health coverage.” It furthers the Medicaid program’s objectives to
allow states to experiment with innovative means of deploying their limited state resources in
ways that may allow them to provide services beyond the statutory minimum.

In order to ensure that the experiment yields informative evidence, the state will be required to
develop appropriate evaluation hypotheses and research questions that are designed to capture
useful data to support the demonstration’s evaluation design, which will be subject to CMS
approval (including the hypotheses and research questions). The state’s hypotheses, research
questions, and overall evaluation approach must be substantially formalized in consultation with
CMS before the demonstration’s beneficiary engagement requirements take effect on April 1,
2021. These will be documented in the state’s evaluation design, and subsequent interim and
summative evaluations will be conducted consistent with the CMS-approved evaluation design.

The state must examine in the demonstration’s evaluation beneficiary understanding of the
connection between engagement in wellness and personal responsibility initiatives, including
community engagement activities, and eligibility for demonstration-only benefits. Evaluation
hypotheses should also be related to beneficiary experience with these incentivized beneficiary
engagement activities and the demonstration overall, and the demonstration’s effects on coverage
(including employer-sponsored health coverage and other commercial insurance) and health
outcomes. In evaluating and testing the hypotheses to assess the demonstration’s success in
achieving the key policy outcomes and objectives, the state must carefully identify through
robust statistical methods a comparison population, such that the impact of the demonstration can
be estimated. It is plausible that the state might find it difficult to identify an in-state comparison
group not subject to the beneficiary engagement activities that would otherwise be similar in
demographic and other relevant characteristics that distinguish the HHA expansion group
population. Therefore, the state might need to identify other-state comparison strategies, or
apply alternative rigorous methodological approaches. In addition to examining some variant of
the primary research questions, as outlined in CMS’s community engagement evaluation design
guidance, the state would also need to be thoughtful about adopting, while adapting as relevant,
some of the critical secondary research questions to adequately understand the pathway to the
demonstration outcomes for the HHA expansion group population.

The state must also investigate cost outcomes for the demonstration as a whole, including but not
limited to: administrative costs of demonstration implementation and operation and Medicaid
health services expenditures. In addition, the state must use results of hypothesis tests and cost
analyses to assess demonstration effects on Medicaid program sustainability. Nebraska is testing
whether the incentives created by the demonstration will improve beneficiaries’ health and
financial independence and thereby enhance the fiscal sustainability of Nebraska’s Medicaid
program. A broad range of social and economic factors can have a major impact on an
individual’s health and wellness, and a growing body of evidence suggests that targeting certain
health determinants, can improve health outcomes for the individual. Improved health outcomes
should lead to increased financial sustainability of the Medicaid program as healthier
beneficiaries will be less costly over time.

" CMS State Medicaid Director Letter 18-002: “Opportunities to Promote Work and Community Engagement
Among Medicaid Beneficiaries,” available at: https://www.medicaid.gov/federal-policy-
guidance/downloads/smd18002.pdf
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(3) The demonstration tests an approach to providing medical assistance that, if
successful, might improve beneficiary health and overall beneficiary well-being.

With this approval, Nebraska will test whether incentivizing beneficiaries to choose to access
demonstration-only benefits might improve the health of Medicaid beneficiaries and encourage
them to make responsible decisions about their health and accessing health care. Indeed, in
2012, HHS specifically encouraged states to develop demonstration projects “aimed at
promoting healthy behaviors” and “individual ownership in health care decisions” as well as
“accountability tied to improvement in health outcomes.”®

The beneficiary engagement requirements are expected to promote beneficiary use of preventive
care and chronic condition management services, thereby positively affecting overall health
outcomes. These activities may also support reductions in use of inappropriate care (e.g., non-
emergent emergency department visits). Rewarding beneficiary engagement provides
beneficiaries a greater stake in improving their health status, and thus may help enhance uptake
of preventive services and improve health outcomes, and support sustainability goals.®
Additionally, other beneficiary engagement requirements like the community engagement
requirements are expected to support increased or sustained employment and income, which in
turn would promote beneficiary independence and ultimately help improve health outcomes.

Consideration of Public Comments

To increase the transparency of demonstration projects, sections 1115(d)(1) and (2) of the Act
direct the Secretary to issue regulations providing for two periods of public comment on a state’s
application for a section 1115 demonstration that would result in an impact on eligibility,
enrollment, benefits, cost-sharing, or financing. The first comment period occurs at the state
level before submission of the section 1115 application, and the second comment period occurs
at the federal level after the application is received by the Secretary.

Section 1115(d)(2)(A) and (C) of the Act further specify that comment periods should be
“sufficient to ensure a meaningful level of public input,” but the statute imposed no additional
requirement on the states or the Secretary to address those comments, as might otherwise be
required under a general rulemaking. Accordingly, the implementing regulations issued in 2012
provide that CMS will review and consider all comments received by the deadline, but will not
provide written responses to public comments (42 CFR 431.416(d)(2)).

8 CMS, Frequently Asked Questions on Exchanges, Market Reforms, and Medicaid at 15 (Dec. 10, 2012) available
at: https://www.cms.gov/CCIl10/Resources/Files/Downloads/exchanges-fagqs-12-10-2012.pdf

® For example, Michigan’s report focused on its Healthy Michigan Plan (HMP) demonstration beneficiaries who
maintained continuous enrollment over a two-year period revealed that initiatives to promote regular primary care
visits and health risk assessments were associated with lower rates of emergency department and inpatient utilization
for HMP enrollees, particularly those with chronic conditions. See Sarah J. Clark, Lisa M. Cohn, John Z. Ayanian.
(December 5, 2018.) Report on Health Behaviors, Utilization, and Health Outcomes in the Healthy Michigan Plan:
Healthy Michigan Plan Evaluation Domain Ill. Available at: https://www medicaid.gov/Medicaid-CHIP-Program-
Information/By-Topics/Waivers/1115/downloads/mi/Healthy-Michigan/mi-healthy-michigan-Q4-annl-rpt-2018.pdf.




Page 11

The federal public comment period opened on December 18, 2019 and closed on January 17,
2020. CMS received 425 public comments. All but one comment opposed Nebraska’s proposed
demonstration. Although CMS is not legally required to provide written responses to comments,
CMS is addressing some of the central issues raised by the comments and summarizing CMS’s
analysis of those issues for the benefit of stakeholders. After carefully considering the public
comments submitted during the federal comment period, CMS has concluded that the
demonstration is likely to assist in promoting the objectives of Medicaid. CMS worked with the
state to make changes to the state’s original proposal in response to concerns from stakeholders.
For example, CMS is not approving the state’s request for a waiver of retroactive eligibility. In
addition, CMS adjusted the structure of the demonstration so that beneficiaries are positively
impacted by the demonstration. The state originally requested waiver authority to allow the state
to offer an enhanced benefit package only to beneficiaries who met the beneficiary engagement
requirements. However, CMS worked with the state to restructure the demonstration to rely on
an expenditure authority to allow beneficiaries included in the demonstration to choose to access
coverage for demonstration-only benefits. A number of commenters voiced concern about
beneficiary protections. Due to those concerns, CMS and the state discussed including
additional exemptions from the community engagement requirement. As a result, the state
agreed to move some of what were qualifying activities for community engagement to the list of
exemptions from the community engagement requirement, which reduces the burden on
beneficiaries. For example, the state moved being a parent or caretaker relative from the list of
community engagement qualifying activities to the list of exemptions. This reduces the burden
on the beneficiary because the beneficiary has an overall exemption from the community
engagement requirements rather than needing to report the hours spent taking care of a child.
Another safeguard that CMS added to the demonstration was requiring the state to allow a
beneficiary to seek a good cause exception for all of the beneficiary engagement requirements.
Finally, CMS added a term and condition regarding beneficiary appeal rights where the state
determines that a beneficiary has not met beneficiary engagement requirements.

Comments Regarding Tribal Consultation and Effects on Tribal Members

CMS received comments from several tribal organizations and tribal health provider
organizations. One of the commenters alleged that the state did not follow the requirements of
its state plan tribal consultation process in the development and submission of the HHA
demonstration application. The commenter alleged that Nebraska neither provided a 60-day
notification period to solicit advice from tribes on this demonstration, nor did it engage in regular
and ongoing meetings during which comments could have been obtained. However, the state
confirmed and CMS concurs that the state followed the current tribal notice and consultation
rules as outlined in the Medicaid state plan. Specifically, as the state explains on page 38 of its
application, the state sent a tribal pre-notification 1115 application to representatives and
constituents of the state’s federally recognized tribal organizations. The state also met with tribal
representatives on October 10, 2019, at 1 p.m. at the Ponca Tribe of Nebraska Headquarters.
Nebraska’s approved tribal consultation SPA requires that the state send notification to its tribes
prior to SPA or demonstration application submission. Therefore, the state’s submission is in
compliance with its tribal consultation SPA. The state did not receive any comments directly
from tribes as a result of this consultation.



Page 12

Other comments to CMS from the tribal organizations and tribal health provider organizations
also indicated the beneficiary engagement requirements place undue administrative burdens on
Indian health care systems, and are unrealistic in the light of the living conditions for many
American Indian (Al) and Alaska Native (AN) beneficiaries, which include chronic
transportation and communication challenges. The commenters also contend that the state is
reimbursed for Medicaid services delivered to eligible AI/AN beneficiaries provided through an
IHS facility whether operated by the IHS or by a Tribe at a 100 percent Federal Medical
Assistance Percentage (FMAP), with no cost at all to Nebraska. As such, the commenters
indicate there is no need to condition or otherwise restrict AI/AN access to expanded benefits.
CMS has considered these comments and supports the state’s decision generally to apply the
beneficiary engagement requirements as a pathway to enhanced benefits to AI/AN HHA
beneficiaries, since the state is providing a benefits package that meets the requirements of the
Medicaid statute.

In addition, these commenters explained that the Social Security Act explicitly prohibits
Nebraska from requiring AlI/AN beneficiaries to enroll in a managed care organization and the
commenters said that enrolling AlI/AN beneficiaries in managed care is impermissible under 42
U.S.C. 8 1396u-2(a)(2)(C). CMS points out that the law does not prohibit a state from requiring
AIl/AN beneficiaries to enroll in a Medicaid managed care plan when the state’s Medicaid
program delivers services through managed care under authority other than state plan authority,
such as a section 1915(b) waiver or a section 1115 demonstration. The statutory prohibition on
mandatory enrollment into managed care for AI/AN beneficiaries applies only to managed care
authorized under the Medicaid state plan. See CMCS Informational Bulletin, “Indian Provisions
in the Final Medicaid and Children’s Health Insurance Program Managed Care Regulations™ 4-5
(Dec. 14, 2016), https://www.medicaid.gov/federal-policy-guidance/downloads/cib121416.pdf.
CMS notes that this section 1115 demonstration does not provide the state with authority
regarding managed care. Rather, Nebraska operates its managed care program under the
authority of a section 1915(b) waiver, which (as noted above) is not subject to the statutory
prohibition on enrollment in managed care that the commenters discussed. In addition, while
CMS is approving the state’s exemption of members of federally recognized tribes from the
community engagement requirement, AI/AN beneficiaries will not be exempt from all
beneficiary engagement requirements because these requirements are beneficial to the health and
well-being of all individuals. As discussed above, CMS and the state believe that the community
engagement requirement is similarly beneficial to health and well-being, but due to the unique
status of tribal governments that have requested an exemption for AI/AN HHA beneficiaries and
the additional time and effort needed for qualifying community engagement activities, members
of federally recognized tribes will be exempt from the community engagement requirement. The
state also provides ample opportunity for AlI/AN beneficiaries and other beneficiaries to submit a
good cause exception request if they are not able to comply with the beneficiary engagement
requirements. Therefore, CMS determined that the beneficiary engagement requirements (with
the exception of community engagement) should apply to AI/AN beneficiaries.
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General Comments about Medicaid Objectives

All comments from advocacy, research, legal, and medical professional organizations expressed
opposition towards the proposed demonstration or some aspect of the demonstration.
Organizations largely opposed the community engagement aspect of the demonstration because
of the requirement’s potential impact on Medicaid coverage. Commenters addressing the
beneficiary engagement requirements most often suggested that all beneficiaries should receive
the enhanced benefits package regardless of their participation in work or other community and
beneficiary engagement activities.

Many of these commenters expressed the view that the beneficiary engagement requirements
may result in beneficiaries losing access to health care and that the demonstration proposals are
contrary to the objectives of Medicaid. CMS disagrees with these assertions. The demonstration
promotes the Medicaid objective of providing medical assistance by giving beneficiaries the
opportunity to opt into additional benefits not included in their state plan coverage, and which
they otherwise would not receive if CMS did not approve this demonstration. Additionally, no
HHA beneficiary will lose Medicaid eligibility or coverage because of this demonstration. All
HHA beneficiaries will be assigned to the Basic ABP in the state plan, which includes all
mandatory Medicaid state plan benefits. The Basic ABP benefit package includes most
Medicaid benefits that are available under the Nebraska state plan to other full-benefit
populations, including all of the mandatory Medicaid benefits, plus 35 optional Medicaid
benefits, but it does not include vision services, dental services, and or OTC medication. CMS
will regularly evaluate the effects of the demonstration on HHA beneficiaries and reserves the
right to discontinue specific authorities if CMS determines that it would no longer be in the
public interest or promote Medicaid’s objectives to continue them. The STCs also give CMS the
authority to require the state to take corrective action, which could include suspending
implementation of the demonstration’s beneficiary engagement requirements, if monitoring or
evaluation data indicate substantial and sustained directional change inconsistent with state
targets (e.g., substantial and sustained trends indicating increased difficulty accessing
demonstration-only benefits by those making a good faith effort to choose to access them). CMS
would further have the ability to suspend expenditure authority or require CMS-specified
programmatic changes to avoid suspension of expenditure authority, should corrective actions
not effectively resolve these concerns in a timely manner. In sum, CMS will carefully monitor
the effects of the demonstration to ensure that it continues to promote the Medicaid objective of
furnishing medical assistance.

Comments Addressing Beneficiary Engagement Activities

As indicated above, there were 425 public comments submitted to Medicaid.gov.
Approximately half of the opposing comments (45.1 percent) were concerned that the
beneficiary engagement requirements of the proposed demonstration would cause beneficiaries
to not be able to access health care. About a third of comments that addressed community
engagement (32.8 percent) said the community engagement aspects of the demonstration would
be unnecessarily burdensome for beneficiaries, primarily because of the complex reporting
requirements. For example, a commenter indicated that it would place significant burden on
providers and on patients with low health literacy and language barriers, for whom it would be
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difficult to fill out additional paperwork. In addition, commenters suggested that the two-tiered
benefit system as proposed is too complex for a beneficiary to maneuver. 24.1 percent of
opposing comments expressed concern that the community engagement aspect of the proposed
demonstration would cause negative health outcomes among beneficiaries, making beneficiaries
less able to participate in employment. Slightly less than a quarter of opposing comments (22.1
percent) noted that most beneficiaries are already working. Commenters noted that limiting
access to enhanced benefits would be confusing to patients and providers and make care and
benefit administration unnecessarily complicated, particularly for beneficiaries who do not
consistently comply with the beneficiary engagement requirements and therefore do not
consistently receive the enhanced benefits package (the demonstration-only benefits, under the
approved demonstration).

Some commenters argued that limiting access to the enhanced benefits package violates the spirit
of Medicaid expansion as passed by Nebraska voters via ballot initiative and further suggested
that the proposed demonstration is a stalling tactic used by the legislature to prevent Medicaid
expansion and implementation. To be clear, Nebraska has already expanded its Medicaid
program to include the adult group expansion population through a series of state plan
amendments. This demonstration does not change the fact that the state has already expanded its
Medicaid program to include this group, and it does not reduce the Medicaid coverage otherwise
available to this group through the state plan. Rather, this demonstration is likely to assist in
promoting the Medicaid objective of furnishing medical assistance by offering certain members
of the adult group expansion population a voluntary opportunity to access benefits in addition to
what they can otherwise receive under Nebraska’s state plan. Moreover, conditioning eligibility
for these demonstration-only benefits on compliance with certain requirements is an important
element of the state’s efforts, through experimentation, to furnish medical assistance as far as is
practicable in Nebraska. Nebraska is testing whether the incentives created by the demonstration
will improve beneficiaries’ health and financial independence and thereby enhance the fiscal
sustainability of Nebraska’s Medicaid program, as well as improve the health outcomes and
financial stability experienced by demonstration beneficiaries.

Nebraska HHA beneficiaries who choose not to participate in beneficiary engagement activities,
including community engagement activities, will not lose Medicaid eligibility and will not lose
access to any of the Medicaid benefits they receive under the state plan, much less lose access to
health care entirely. At most, HHA beneficiaries who choose not to complete the requirements
will not opt into accessing a limited range of Medicaid benefits that the state is not required to
provide under the Medicaid statute to any beneficiary in the demonstration population. As such,
any impact on beneficiaries’ health outcomes and ability to participate in employment should be
limited (and an important hypothesis being tested by the demonstration is that both health
outcomes and participation in employment and other community engagement activities will
improve as a result of the demonstration). We acknowledge commenters’ concerns regarding the
perceived burdensome reporting process to meet the community engagement requirement, and
the state is committed to reducing reporting burdens. CMS acknowledges that many
beneficiaries are already working and we note that employment is included as a qualifying
activity that beneficiaries can engage in to comply with the community engagement requirement.
The state is required to verify compliance with the community engagement requirement through
internal resources and electronic data sources to reduce the reporting burden on beneficiaries.
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Beneficiaries who do not participate in the beneficiary engagement activities may fail to opt into
continued access to the demonstration-only benefits, at least temporarily. However, the
demonstration is designed to create achievable opportunities for beneficiaries to opt into these
benefits. The state is required to implement a number of strategies and supports to assist
individuals in participating in the beneficiary engagement activities if they choose to do so. For
example, the STCs require the state to conduct active outreach and education, beyond standard
noticing, to help ensure that beneficiaries understand the program requirements and how to
comply with them. Nebraska will maintain information on these topics on its public-facing
website and employ other broad outreach activities that specifically target beneficiaries in the
demonstration population. In addition, as noted above, the STCs give CMS the authority to take
corrective action if monitoring or evaluation findings indicate substantial and sustained
directional change inconsistent with state targets. CMS can also halt implementation of the
demonstration’s beneficiary engagement requirements should corrective action not effectively
resolve these concerns in a timely manner.

Because a demonstration project, by its nature, tests innovations, it is not possible to know in
advance whether the demonstration will have the intended effects, especially when the effects are
dependent on beneficiary behavior. Through monitoring of various performance metrics, CMS
will be able to observe trends and patterns that suggest possible effects of the demonstration’s
beneficiary engagement policies. It will take robust evaluation to determine the causal
influences of the demonstration on expanded coverage, health outcomes, and the fiscal
sustainability of the state’s Medicaid program. Beneficiary survey data and other qualitative
information applied to evaluation findings may be useful in contextualizing these findings,
giving insight into why any measured impacts occurred.

Comments Addressing Vulnerable Populations

A few comments expressed concern about how the demonstration would affect vulnerable
populations. Beneficiaries in many vulnerable groups will not be affected at all by the
demonstration, as it applies only to members of the adult group expansion population who are
aged 21-64 and are not pregnant or medically frail. Therefore, beneficiaries who are eligible for
Medicaid on the basis of a disability or who are medically frail will not be included in the
demonstration or subject to its beneficiary engagement requirements, including the community
engagement requirement. Additionally, the demonstration provides exemptions from the
community engagement requirements for several vulnerable populations, including but not
limited to individuals participating in a substance use disorder or mental health treatment
program, victims of domestic violence, individuals age 60 through 64, parents or caretakers
providing for a dependent child, and parents or caretakers responsible for the care of an elderly
or disabled relative. The state notes that additional exemptions are needed for the community
engagement requirements because community engagement requires more time and effort than
the other beneficiary engagement requirements. For example, in many circumstances, a parent
or caretaker could easily attend an annual wellness visit, complete a health risk screening, and
attend scheduled appointments (and can request a good cause exception if, under the
circumstances, he or she is unable to complete these activities). However, the state and CMS
recognize that it could be challenging for parents and caretakers to meet community engagement



Page 16

requirement while they are caring for children or elderly or disabled relatives. As a result, the
state includes a variety of exemptions for the community engagement requirement. In addition,
all of the beneficiary engagement requirements, including community engagement, are expected
to lead to better health outcomes and overall well-being.

Nebraska will provide beneficiaries who do not meet the beneficiary engagement requirements
(not limited to the community engagement requirement) with the opportunity to nonetheless be
able to access demonstration-only benefits by demonstrating that they had a good cause not to
meet the requirements. Nebraska will also provide reasonable modifications for beneficiaries
with disabilities protected by the Americans with Disabilities Act (ADA), Section 504 of the
Rehabilitation Act, and Section 1557 of the Patient Protection and Affordable Care Act.

Comments on Administrative and Financial Burden

Some comments suggested that implementing and maintaining the beneficiary engagement
requirements would burden providers’ and the state’s administrative functions and could lead to
increased costs for the state. Commenters also shared that they believed the community
engagement aspect of the proposed demonstration would be difficult and costly for the state to
administer. CMS acknowledges that implementing section 1115 demonstration projects that test
innovative ways to furnish medical assistance in a manner that is practicable for a state may
involve increased administrative costs for both the state and federal governments, particularly
during the early stages of a demonstration. However, over time, these demonstrations may
reduce the volume of services consumed, if healthier, more engaged beneficiaries consume fewer
medical services and are generally less costly to cover. Further, measures that intended to help
individuals’ secure employer-sponsored or other commercial coverage or transition from
Medicaid eligibility may decrease the number of individuals who need financial assistance,
including medical assistance, from the state. Thus, over time, such demonstrations may enable
states to stretch their resources further and enhance their ability to provide medical assistance to
a broader range of persons in need, including by expanding the services and populations they
cover. Additionally, to assist in mitigating these concerns, Nebraska will leverage, to the extent
possible, existing state processes and systems to minimize confusion and administrative burden
and cost for the state, providers, and beneficiaries. For example, Nebraska will verify
compliance with community engagement requirements through internal resources and electronic
data sources such as the Nebraska Department of Labor, Nebraska Office of Vital Records, U.S.
Social Security Administration, and other state programs. In addition, the state will use data that
Managed Care Organizations (MCOs) have to ease the reporting burden on beneficiaries and
providers. For example, the MCOs will be responsible for reporting to the state whether the
beneficiary has completed the health risk assessment. Providers will not be required to
document this assessment. The state will also use claims data to confirm that the beneficiary has
met the annual wellness visit.
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Other Information

CMS’s approval of this demonstration project is conditioned upon compliance with the enclosed
list of expenditure authorities and the STCs defining the nature, character, and extent of
anticipated federal involvement in the demonstration. The award is subject to our receiving your
written acknowledgement of the award and acceptance of these STCs within 30 days of the date
of this letter.

Your project officer for this demonstration is Ms. Julie Sharp. She is available to answer any
questions concerning your section 1115 demonstration. Ms. Sharp’s contact information is as
follows:

Centers for Medicare & Medicaid Services

Center for Medicaid and CHIP Services

Mail Stop: S2-25-26

7500 Security Boulevard

Baltimore, MD 21244-1850

Email:_Juliana.Sharp@cms.hhs.gov

If you have questions regarding this approval, please contact Ms. Judith Cash, Director, State
Demonstrations Group, Center for Medicaid and CHIP Services, at (410) 786-9686.

Seema Verma

Enclosures
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cc: Ashtan Mitchell, State Monitoring Lead, CMS Medicaid and CHIP Operations Group



CENTERS FOR MEDICARE & MEDICAID SERVICES

EXPENDITURE AUTHORITY

NUMBER: 11-W-00337/7
TITLE: Nebraska Heritage Health Adult Demonstration
AWARDEE: Nebraska Department of Health and Human Services

Under the authority of section 1115(a)(2) of the Social Security Act (“the Act”), expenditures
made by Nebraska for the items identified below, which are not otherwise included as
expenditures under section 1903 of the Act, shall, for the period from October 20, 2020
through March 31, 2026, unless otherwise specified, be regarded as expenditures under the
state’s title XIX plan.

As discussed in the Centers for Medicare & Medicaid Services’ (CMS) approval letter, the
Secretary of Health and Human Services has determined that the Heritage Health Adult
Demonstration, including the granting of the expenditure authority described below, is likely to
assist in promoting the objectives of title XIX of the Act.

The following expenditure authority may only be implemented consistent with the approved
Special Terms and Conditions (STC) and shall enable Nebraska to operate the above-identified
section 1115(a) demonstration.

1. Demonstration-only Benefits. Expenditures for benefits listed in section VI of the STCs
for non-exempt beneficiaries who meet the requirements specified in section VII of the STCs.

Title XIX Requirements Not Applicable to the Expenditure Authority

All requirements of the Medicaid program expressed in law, regulation and policy statement,
not expressly identified as not applicable below, shall apply to the demonstration project for

the period of the demonstration. The state may not implement the demonstration any sooner
than April 1, 2021.

1. Amount, Duration and Scope of Services Section 1902(a)(17)

To the extent necessary to enable the state to provide benefit packages to demonstration
populations that differ from the Standard Medicaid state plan benefit package.

2. Comparability Section 1902(a)(10)(B)

To the extent necessary to permit the state to provide additional benefits to beneficiaries
who meet the requirements specified in section VII of the STCs.

Nebraska Heritage Health Adult Demonstration Page 1 of 57
Approval Period: October 20, 2020 through March 31, 2026



CENTERS FOR MEDICARE & MEDICAID SERVICES
SPECIAL TERMS AND CONDITIONS

NUMBER: 11-W-00337/7

TITLE: Nebraska Heritage Health Adult Demonstration

AWARDEE: Nebraska Department of Health and Human Services
PREFACE

The following are the Special Terms and Conditions (STCs) for the Nebraska Heritage
Health Adult (HHA) section 1115(a) Medicaid demonstration (hereinafter
“demonstration”) to enable Nebraska to operate this demonstration. Pursuant to section
1115 of the Social Security Act, the Centers for Medicare & Medicaid Services (CMS) has
approved expenditure authorities authorizing federal matching of demonstration costs that
are not otherwise matchable, which are separately listed. These STCs set forth in detail the
nature, character, and extent of federal involvement in the demonstration and the state’s
obligations to CMS related to this demonstration. The demonstration will be statewide and
is approved from October 20, 2020 through March 31, 2026. The state will implement the
demonstration no sooner than April 1, 2021.

The STCs have been arranged into the following subject areas:

L. Preface
II. Program Description and Objectives
III. General Program Requirements

IV.  Populations Affected

V. Delivery System

VI.  Benefits

VII. Beneficiary Engagement Activities: Wellness, Personal Responsibility, and
Community Engagement Requirements

VIII. General Reporting Requirements

IX.  General Financial Requirements Under Title XIX

X. Monitoring Budget Neutrality for the Demonstration

XI.  Evaluation of the Demonstration

XII.  Schedule of Deliverables for the Demonstration

Additional attachments have been included to provide supplementary information and
guidance for specific STCs.

Attachment A. Implementation Plan (Reserved)
Attachment B. Monitoring Protocol (Reserved)
Attachment C. Developing the Evaluation Design
Attachment D. Preparing the Evaluation Report
Attachment E. Evaluation Design (Reserved)

Nebraska Heritage Health Adult Demonstration Page 2 of 57
Approval Period: October 20, 2020 through March 31, 2026



PROGRAM DESCRIPTION AND OBJECTIVES

The demonstration provides a voluntary incentive opportunity to individuals eligible through
the Affordable Care Act’s expansion eligibility group under Section 1902(a)(10)(A)(1)(VIII)
of the Act and 42 CFR 435.119 who are aged 21 through 64, are not pregnant, and are not
medically frail. We refer throughout the STCs to this subset of the population eligible under
Section 1902(a)(10)(A)(1)(VIII) of the Act and 42 CFR 435.119 as “HHA beneficiaries” or
the “HHA expansion group.” If HHA beneficiaries meet the beneficiary engagement
requirements described in the STCs, they will have access to a package of demonstration
benefits that the state is not required to provide to them under federal law. HHA
beneficiaries will receive all their other Medicaid benefits through the state plan, through an
approved Alternative Benefit Plan (ABP) that includes all benefits required by statute (the
Basic ABP). The beneficiary engagement activities will include wellness initiatives,
personal responsibility activities, and (beginning on April 1, 2021) community engagement
activities. HHA beneficiaries who do not engage in beneficiary engagement activities will
not lose eligibility for Medicaid, but they will not be able to access the benefits available
through this demonstration.

Nebraska will evaluate whether the incentives created by this beneficiary engagement
program advance the following goals that the state has for the demonstration:

Goal #1: Improve the health of the HHA population through beneficiary engagement

Goal #2: Improve patient self-management in the HHA population through beneficiary
engagement

Goal #3: Reduce inappropriate or unnecessary costs in the HHA population through
beneficiary engagement to support the Medicaid program’s overall fiscal
sustainability.

Goal #4: Improve the provider and beneficiary experience of care through beneficiary
engagement. Improving the provider and beneficiary “experience of care” refers to
improving the quality of the interaction between providers and beneficiaries, and
improving both the providers and beneficiaries’ level of satisfaction with that
interaction. Improving the experience of care is expected to help develop a strong
beneficiary-provider relationship; and enhance beneficiary access to healthcare,
including preventive care services; and facilitate overall improvement in health
outcomes.

GENERAL PROGRAM REQUIREMENTS

1. Compliance with Federal Non-Discrimination Laws. The state must comply with all
applicable federal civil rights laws relating to non-discrimination in services and benefits in
its programs and activities. These include, but are not limited to, the Americans with
Disabilities Act of 1990 (ADA), title VI of the Civil Rights Act of 1964, section 504 of the
Rehabilitation Act of 1973 (Section 504), the Age Discrimination Act of 1975, and section
1557 of the Patient Protection and Affordable Care Act (ACA). Such compliance includes
providing reasonable modifications to individuals with disabilities under the ADA, Section
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504, and Section 1557 with eligibility and documentation requirements, in understanding
program rules and notices, in establishing eligibility for an exemption from the beneficiary
engagement requirements on the basis of disability, in meeting and documenting compliance
with the beneficiary engagement requirements (including community engagement), and
meeting other program requirements necessary to obtain and maintain the benefits available
through this demonstration’s expenditure authority.

2. Compliance with Medicaid and CHIP Law, Regulation, and Policy. All requirements of
the Medicaid and CHIP programs expressed in federal law, regulation, and written policy not
expressly waived or identified as not applicable in the expenditure authority document (of
which these terms and conditions are part), apply to the demonstration.

3. Changes in Medicaid and CHIP Law, Regulation, and Policy. The state must, within the
timeframes specified in federal law, regulation, or policy statement, come into compliance
with any changes in federal law, regulation, or policy affecting the Medicaid program that
occur during this demonstration approval period, unless the provision being changed is
expressly waived or identified as not applicable. In addition, CMS reserves the right to
amend the STCs to reflect such changes and/or changes of an operational nature without
requiring the state to submit an amendment to the demonstration under STC 7. CMS will
notify the state 30 calendar days in advance of the expected approval date of the amended
STC:s to allow the state to provide comment. Changes made by CMS under this paragraph
will take effect upon issuance of the approval letter by CMS. The state must accept the
changes in writing.

4. Impact on Demonstration of Changes in Federal Law, Regulation, and Policy. To the
extent that a change in federal law, regulation, or policy requires either a reduction or an
increase in federal financial participation (FFP) for expenditures made under this
demonstration, the state must adopt, subject to CMS approval, a modified budget neutrality
agreement for the demonstration, as well as a modified CHIP allotment neutrality worksheet
as necessary to comply with such change. The trend rates for the budget neutrality
agreement are not subject to change under this subparagraph. Further, the state may seek an
amendment to the demonstration (as per STC 7 of this section) as a result of the change in
FFP.

If mandated changes in the federal law require state legislation, unless otherwise prescribed
by the terms of the federal law, the changes must take effect on the day such state legislation
becomes effective, or on the last day such legislation was required to be in effect under the
law, whichever is sooner.

5. State Plan Amendments. The State will not be required to submit title XIX state plan
amendments (SPAs) for changes affecting any populations made eligible solely through the
demonstration. If a population eligible through the Medicaid state plan is affected by a
change to the demonstration, a conforming amendment to the appropriate state plan may be
required, except as otherwise noted in these STCs. In all such cases, the Medicaid state plan
governs.

6. Changes Subject to the Amendment Process. Changes related to eligibility, enrollment,
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benefits, beneficiary rights, delivery systems, cost sharing, sources of non-federal share of
funding, budget neutrality, and other comparable program elements must be submitted to
CMS as amendments to the demonstration. All amendment requests are subject to approval
at the discretion of the Secretary in accordance with section 1115 of the Act. The state must
not implement changes to these elements without prior approval by CMS either through an
approved amendment to the Medicaid state plan or amendment to the demonstration.
Amendments to the demonstration are not retroactive and no FFP of any kind, including for
administrative or service-based expenditures, will be available for changes to the
demonstration that have not been approved through the amendment process set forth in STC
7 below, except as provided in STC 3.

7. Amendment Process. Requests to amend the demonstration must be submitted to CMS for
approval no later than 120 calendar days prior to the planned date of implementation of the
change and may not be implemented until approved. CMS reserves the right to deny or delay
approval of a demonstration amendment based on non-compliance with these STCs,
including, but not limited to, failure by the state to submit required elements of a viable
amendment request as found in this STC, and failure by the state to submit required reports
and other deliverables in a timely fashion according to the deadlines specified herein.
Amendment requests must include, but are not limited to, the following:

a. Demonstration Amendment Summary and Objectives. The state must provide a
detailed description of the amendment, including what the state intends to
demonstrate via this amendment as well as the impact on beneficiaries, with sufficient
supporting documentation, the objective of the change and desired outcomes
including a conforming title XIX and/or title XXI state plan amendment, if necessary;

b. Budget Neutrality Worksheet. The state must provide a data analysis which identifies
the specific “with waiver” impact of the proposed amendment on the current budget
neutrality expenditure limit;

c. Waiver and Expenditure Authorities. The state must provide a list of waivers and
expenditure authorities that are being requested or terminated, along with the
programmatic description of why these waivers and expenditure authorities are being
requested for the amendment;

d. Evaluation. The state must provide updates to existing demonstration reporting and
quality and evaluation plans. This includes a description of how the evaluation
design and annual progress reports will be modified to incorporate the amendment
provisions, as well as the oversight, monitoring, and measurement of the provisions;
and;

e. Public Notice. The state must provide an explanation of the public process used by
the state consistent with the requirements of STC 12. Such explanation must include
a summary of any public feedback received and identification of how this feedback
was addressed by the state in the final amendment request submitted to CMS.
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8. Extension of the Demonstration. States that intend to request an extension of the
demonstration must submit an application to CMS from the Governor of the state in
accordance with the requirements of 42 Code of Federal Regulations (CFR) 431.412(c¢).
States that do not intend to request an extension of the demonstration beyond the period

authorized in these STCs must submit a phase-out plan consistent with the requirements of
STC 9.

9. Demonstration Phase-Out. The state may only suspend or terminate this demonstration in
whole, or in part, consistent with the following requirements.

a. Notification of Suspension or Termination: The state must promptly notify CMS in
writing of the reason(s) for the suspension or termination, together with the effective
date and a transition and phase-out plan. The state must submit a notification letter
and a draft transition and phase-out plan to CMS no less than six months before the
effective date of the demonstration’s suspension or termination. Prior to submitting
the draft transition and phase-out plan to CMS, the state must publish on its website
the draft transition and phase-out plan for a 30-day public comment period. In
addition, the state must conduct tribal consultation in accordance with STC 12, if
applicable. Once the 30-day public comment period has ended, the state must
provide a summary of each public comment received, the state’s response to the
comment and how the state incorporated the comment into the revised transition and
phase-out plan.

b. Transition and Phase-Out Plan Requirements: The state must include, at a minimum,
in its transition and phase-out plan the process by which it will notify affected
beneficiaries, the content of said notices (including information on the beneficiary’s
appeal rights), the process by which the state will conduct administrative reviews of
Medicaid eligibility prior to the termination of the demonstration for the affected
beneficiaries, and ensure ongoing coverage for those beneficiaries whether currently
enrolled or determined to be eligible individuals, as well as any community outreach
activities the state will undertake to notify affected beneficiaries, including
community resources that are available.

c. Transition and Phase-out Plan Approval: The state must obtain CMS approval of the
transition and phase-out plan prior to the implementation of transition and phase-out
activities. Implementation of transition and phase-out activities must be no sooner
than 14 calendar days after CMS approval of the transition and phase-out plan.

d. Transition and Phase-out Procedures: The state must comply with all notice
requirements found in 42 CFR 431.206, 431.210, 431.211, and 431.213. In addition,
the state must assure all appeal and hearing rights are afforded to beneficiaries in the
demonstration as outlined in 42 CFR 431.220 and 431.221. If a demonstration
beneficiary requests a hearing before the date of action, the state must maintain
benefits as required in 42 CFR 431.230. In addition, the state must conduct
administrative renewals for all affected beneficiaries in order to determine if they
qualify for Medicaid eligibility under a different eligibility category.
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e. Exemption from Public Notice Procedures, 42 CFR 431.416(g). CMS may expedite
the federal and state public notice requirements under circumstances described in 42
CFR 431.416(g).

f.  Enrollment Limitation during Demonstration Phase-Out. If the state elects to
suspend, terminate, or not extend this demonstration, during the last six months of the
demonstration, enrollment of new individuals into the demonstration must be
suspended.

g. Federal Financial Participation (FFP). FFP will be limited to normal closeout costs
associated with the termination or expiration of the demonstration, including services,
continued benefits as a result of beneficiaries’ appeals, and administrative costs of
disenrolling beneficiaries.

10. Withdrawal of Waiver or Expenditure Authority. CMS reserves the right to withdraw

1.

12.

waivers and/or expenditure authorities at any time it determines that continuing the waivers
or expenditure authorities would no longer be in the beneficiaries’ interest or promote the
objectives of title XIX. CMS will promptly notify the state in writing of the determination
and the reasons for the withdrawal, together with the effective date, and afford the state an
opportunity to request a hearing to challenge CMS’ determination prior to the effective date.
If a waiver or expenditure authority is withdrawn, FFP is limited to normal closeout costs
associated with terminating the waiver or expenditure authority, including services,
continued benefits as a result of beneficiary appeals, and administrative costs of disenrolling
participants. CMS will withdraw or adjust an authority when demonstration monitoring data
and evaluation findings indicate substantial and sustained directional change inconsistent
with state targets, and the state has not implemented corrective action.

Adequacy of Infrastructure. The state must ensure the availability of adequate resources
for implementation and monitoring of the demonstration, including education, outreach, and
enrollment; maintaining eligibility systems; compliance with cost sharing requirements; and
reporting on financial and other demonstration components.

Public Notice, Tribal Consultation, and Consultation with Interested Parties. The state
must comply with the state notice procedures as required in 42 CFR 431.408 prior to
submitting an application to extend the demonstration. For applications to amend the
demonstration, the state must comply with the state notice procedures set forth in 59 Fed.
Reg. 49249 (September 27, 1994) prior to submitting such request. The state must also
comply with the public notice procedures set forth in 42 CFR 447.205 for changes in
statewide methods and standards for setting payment rates.

The state must also comply with tribal and Indian Health Program/Urban Indian Organization
consultation requirements at section 1902(a)(73) of the Act, 42 CFR 431.408(b), State
Medicaid Director Letter #01-024, or as contained in the state’s approved Medicaid state
plan, when any program changes to the demonstration, either through amendment as set out
in STC 7 or extension, are proposed by the state.
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13.

14.

15.

IV.

16.

17.

Federal Financial Participation (FFP). No federal matching funds for state expenditures
for this demonstration, including for administrative and medical assistance expenditures, will
be available until the effective date identified in the demonstration approval letter, or if later,
as expressly stated within these STCs.

Administrative Authority. When there are multiple entities involved in the administration
of the demonstration, the Single State Medicaid Agency must maintain authority,
accountability, and oversight of the program. The State Medicaid Agency must exercise
oversight of all delegated functions to operating agencies, managed care organizations
(MCOs), and any other contracted entities. The Single State Medicaid Agency is responsible
for the content and oversight of the quality strategies for the demonstration.

Common Rule Exemption. The state shall ensure that the only involvement of human
subjects in research activities that may be authorized and/or required by this demonstration is
for projects which are conducted by or subject to the approval of CMS, and that are designed
to study, evaluate, or otherwise examine the Medicaid program—including procedures for
obtaining Medicaid benefits or services, possible changes in or alternatives to Medicaid
programs or procedures, or possible changes in methods or levels of payment for Medicaid
benefits or services. The Secretary has determined that this demonstration as represented in

these approved STCs meets the requirements for exemption from the human subject research
provisions of the Common Rule set forth in 45 CFR 46.104(d)(5).

POPULATIONS AFFECTED

Eligibility Methods and Standards. Only beneficiaries eligible for Medicaid under the
eligibility group listed in Table 1 are subject to the beneficiary engagement provisions within
this demonstration.

Affected Eligibility Group. The eligibility group affected by the demonstration is listed in
Table 1.

Table 1. Affected Eligibility Group

Eligibility Social Security Act Income Demonstration Other Information

Group and CFR Citations Level Component

Heritage 1902(a)(10)(A)(1)(VIII) | 0-138% | Demonstration- | Only individuals in the

Health Adult | 42 CFR 435.119 FPL only benefits population described in

(HHA) 1902(a)(10)(A)(1)(VIII)

Expansion and 42 CFR 435.119

Group who are not medically
frail, not pregnant, and
who are aged 21
through 64 are
mcluded in this
population
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18. Notification and Enrollment of HHA Demonstration Participants. Eligibility for
demonstration-only benefits will be determined every 6 months, beginning on the first
calendar day of the month the individual becomes a member of the HHA expansion group.
Each six-month period subsequent to that enrollment date is referred to as the beneficiary’s
“benefit period.” However, no benefit period may begin sooner than the demonstration’s
April 1, 2021 implementation date. Individuals found to be out of compliance with the
beneficiary engagement requirements will not receive the demonstration-only benefits for
either one 6-month benefit period or two 6-month benefit periods, depending on which
requirement(s) they did not meet, as listed in Table 2. Table 2 also includes a summary of
the overarching monitoring and evaluation criteria for tracking and assessing compliance
with the beneficiary engagement requirements. Additional monitoring and evaluation criteria
to assess the beneficiary engagement policy outcomes are outlined in greater detail in STCs
33 and 34 (Section VIII) and STC 65 (Section XI). Beneficiaries will be notified of a change
in access to demonstration benefits at the time of the benefit review which begins on the first
day of the fifth month of the current benefit period. Because a benefit review may result in
change in the benefits or services the beneficiary will receive, the state will follow the
noticing requirements at 42 CFR 435.917.

The standard benefit package for New Adult Group members who are not pregnant, not
under age 21, or not medically frail will be the “Basic” ABP available to this population
through the state plan (State Plan Amendment NE 19-0014). New Adult Group members
who are pregnant, under age 21, or medically frail are not enrolled in or affected by the
demonstration. New Adult Group members who are pregnant and/or under age 21 will
receive benefits, including dental services, vision services, and over-the-counter medications,
through another ABP in the state plan, the “Prime” ABP (State Plan Amendment NE 19-
0001). New Adult Group members who are medically frail receive full Medicaid state plan
benefits that include vision, dental, and over the counter medication. If New Adult Group
members who are age 21 through 64, not pregnant, and not medically frail meet the
beneficiary engagement requirements stipulated in the STCs, they will also become eligible
for demonstration-only benefits, as described in STC 20. Except as described in the
following paragraph, beneficiaries newly enrolling in the demonstration will not receive the
demonstration-only benefits during their initial benefit period, but will have the opportunity
to opt into receiving those benefits starting with their second benefit period by meeting all
applicable beneficiary engagement activities, as determined at the beneficiary’s first benefit
review.

During the period of the COVID-19 public health emergency as defined in 42 CFR 400.200,
if an individual who was in another eligibility group before becoming part of the New Adult
Group is determined to be eligible for the New Adult Group, the beneficiary must receive the
demonstration-only benefits through the last day of the month in which the public health
emergency declared by the Secretary of Health and Human Services for COVID-19,
including any extensions, terminates, as long as Nebraska elects to claim the temporary
FMAP increase described in Families First Coronavirus Response Act (FFCRA) section
6008, subject to the terms and conditions set forth in FFCRA section 6008.

Once the public health emergency is over, or Nebraska elects to no longer claim the
temporary FMAP increase described in FFCRA section 6008, these beneficiaries must
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comply with the beneficiary engagement requirements to receive the demonstration-only

services.

Table 2. Beneficiary Engagement Categories and Activities, Result of Not Meeting
Required Activities, and Summary Monitoring/Evaluation Criteria

Beneficiary Beneficiary Result of Not Summary Monitoring and
Engagement Engagement Meeting Evaluation Criteria
Category Activity Required
Activity
Wellness Attend Annual No access to Track compliance with
Initiatives Health Visit demonstration- wellness initiatives, including
only benefits for preventive care utilization and
: one 6-month completion of health risk
Health 'RISk Benefit Period screening
Screenmg (HRS) Evaluate linkage of
Completion compliance with wellness
mitiatives to physical and
mental health status and
coverage outcomes among
demonstration population, in
relation to suitable
comparison groups
Personal Attending No access to Track compliance with
Responsibility | Appointments demonstration- personal responsibility
— only benefits for activities, including
Mamtaming two 6-month maintaining employer-
Employer-Sponsored Benefit Period ] & p Y
Coverage enelit Feriods spons01§d coverage
Assess linkage of personal
Timely Change responsibility activities to
Notification maintaining health coverage
Community Engage in qualified | No access to Track number of beneficiaries
Engagement | community demonstration- subject to the community
engagement only benefits for engagement requirement and
activities in Table 4 | one 6-month proportion of these
Benefit Period beneficiaries who met the
requirement for qualifying
activities and receiving
demonstration-only benefits
Evaluate the effect on
likelihood of having health
coverage, in relation to
suitable comparison
population

Nebraska Heritage Health Adult Demonstration
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V. DELIVERY SYSTEM

19. Overview. Beneficiaries who meet the criteria for the demonstration-only benefits will
receive vision and over-the-counter medication benefits through the Heritage Health
managed care program and dental benefits through the state’s dental prepaid ambulatory
health program (PAHP). The Heritage Health managed care program and dental PAHP are
full-risk arrangements for which Nebraska Medicaid makes monthly capitation payments for
each beneficiary. The Heritage Health managed care program and dental PAHP are
authorized under Nebraska Medicaid’s 1915(b) waiver authority.

VI. BENEFITS

20. Demonstration-only Benefits. The benefits available only through this demonstration to the
HHA expansion group are described below.

Table 3. Demonstration-only Benefits

Benefit Amount, Duration, and Scope of the Benefit

Optometrist Services The amount, duration, and scope parameters for this
demonstration benefit are the same as those described in
the Medicaid state plan for beneficiaries receiving the
Prime ABP through the state plan.

Eyeglasses The amount, duration, and scope parameters for this
demonstration benefit are the same as those described in
the Medicaid state plan for beneficiaries receiving the
Prime ABP through the state plan.

Dental Services The amount, duration, and scope parameters for this
demonstration benefit are the same as those described in
the Medicaid state plan for beneficiaries receiving the
Prime ABP through the state plan.

Dentures The amount, duration, and scope parameters for this
demonstration benefit are the same as those described in
the Medicaid state plan for beneficiaries receiving the
Prime ABP through the state plan.

Over-the-Counter Medications The amount, duration, and scope parameters for this
demonstration benefit are the same as those described in
the Medicaid state plan for beneficiaries receiving the
Prime ABP through the state plan.
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BENEFICIARY ENGAGEMENT ACTIVITIES: WELLNESS, PERSONAL
RESPONSIBILITY, AND COMMUNITY ENGAGEMENT REQUIREMENTS

21. General Requirements. The goal of the demonstration is to incentivize beneficiaries to
engage in wellness, personal responsibility, and community engagement activities; the state
is testing whether engagement in these activities improves beneficiary health outcomes and
thereby the fiscal sustainability of the Medicaid program in the state. This section describes
these requirements. This STC explains the overall requirements for these activities,
including the topics listed below. Further details, including operational details, can be found
in the implementation plan.

a. Beneficiary reporting associated with these requirements (e.g., how the state will
determine that the requirements are met or how beneficiaries will be expected to
report or attest compliance);

b. Timing of consequences of failing to meet requirements (e.g., define what is meant by
a “benefit period” and how it is measured; explain when beneficiaries must establish
they have met requirements; explain when someone would not be able to access the
demonstration-only benefits if the requirements are not met);

A benefit review period is 6 months. An individual’s benefit period begins on the
first calendar day of the month the individual is enrolled in the population included in
the demonstration, but in no case can begin sooner than the approved implementation
date for the demonstration, which is April 1, 2021.

c. How to get demonstration-only benefits back after losing them;
d. State assurances to ensure beneficiaries are protected.

22. Wellness Initiatives. For all years of the demonstration, but beginning no sooner than April
1, 2021, a beneficiary must complete two wellness initiatives to be eligible for the
demonstration-only benefits: (1) actively participate in case and care management, defined as
completing a health risk screening (HRS); and (2) attend an annual health visit. Beneficiaries
will also be encouraged to select a primary care provider, though this is not required to be
eligible for demonstration-only benefits. The state must describe the processes and
documentation required for all of these requirements in its implementation plan. The state
must prioritize minimizing undue burden on beneficiaires in designing and implementing
these procedures. For example, the state will use an automated claims review process to
identify beneficiaries who have completed an annual wellness visit, and the state will require
the MCOs to report to the state on each enrolled beneficiary’s HRS completion status.

a. Case and Care Management. HHA beneficiaries must actively participate in Case
and Care Management in order to access demonstration-only benefits. Specifically,
HHA beneficiaries must complete a health risk screening (HRS) upon enrollment and
then annually. The HRS includes a set of Department of Health and Human Services
(DHHS)-developed questions that include questions about physical health, behavioral
health, and Social Determinants of Health (SDoH). SDoH questions are designed to
assess the beneficiary’s economic stability, housing stability, food security, education

Nebraska Heritage Health Adult Demonstration Page 12 of 57
Approval Period: October 20, 2020 through March 31, 2026



and job opportunities, intimate partner violence, community and social support, and
access to health care, while the physical health and behavioral health questions are
designed to assess the beneficiary’s health status. The state will contractually require
MCOs with which HHA expansion group beneficiaries are enrolled to assist the
beneficiary in completing the HRS within 90 days of the beneficiary’s initial
enrollment and annually thereafter.

b. Annual Health Visit. In order to support the early identification of serious health
conditions and better ensure the delivery of care in the most appropriate and cost
effective setting, HHA beneficiaries must attend a qualifying annual health visit as
defined below as a condition of receiving the demonstration-only benefits. The state
must not impose cost sharing for these visits. A qualifying annual health visit is
either of the following:

(1) The beneficiary could attend an annual appointment with their Primary Care
Provider (PCP) for a comprehensive assessment and screening of health status. PCPs
are defined as doctors of medicine (MD), doctors of osteopathic medicine (DO),
nurse practitioners (NP), or physician assistants (PA) working within general practice,
family practice, internal medicine, or OB/GYN.

(2) Alternatively, the beneficiary could attend a visit with a specialist for an updated
assessment of current diagnoses for which the beneficiary is receiving ongoing care
or treatment from a provider in that specialty.

i. Beneficiary reporting requirements. Beginning no earlier than April 1,
2021, to satisfy the annual health visit (AHV) requirement, HHA beneficiaries
will have to complete a qualifying AHV within the first 10 months of
enrollment in the demonstration. If a beneficiary voluntarily completes the
AHYV in the two months prior to the beginning of their first benefit period, the
state will count that voluntary AHV towards meeting the mandatory AHV
requirement. Beneficiaries will be allowed to provide documentation that
they had a qualifying AHV prior to enrollment in the demonstration.
Documentation for the AHV may include an explanation of benefits (EOB),
qualified provider’s medical document, or other documentation. The state
will define other possible AHV documentation in its implementation plan.

The state will not review for a completed AHV at the beneficiary’s first
benefit review that takes place before his or her second benefit period, to
determine eligibility for demonstration-only benefits for the second benefit
period. The first review for the AHV requirement will be conducted during
the beneficiary’s second benefit review, before his or her third benefit period.
This approach will allow HHA beneficiaries 10 months to complete the AHV
from the date their first benefit period begins. For example, an HHA
beneficiary whose first benefit period begins on April 1, 2021 will not be
evaluated for compliance with the AHV requirement during the first benefit
review that occurs prior to the second benefit period starting October 1, 2021.
He or she will first be evaluated for compliance with the AHV requirement at
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the second benefit review, which begins starting on the first day of the fifth
month of the second benefit period, or February 1, 2022. Thus, in this
example, the beneficiary would have until January 31, 2022 to complete the
AHV. For subsequent benefit reviews, the state will review for a completed
AHYV within the twelve-month period preceding the first day of the fifth
month of the beneficary’s curren benefit period as part of the benefit review.

State Encouragement of Primary Care Provider (PCP) Selection. The state
encourages beneficiaries to choose their PCP. If a beneficiary does not select a PCP
at the time of enrollment in one of the state’s Medicaid managed care plans for the
HHA expansion group, the state will work with the beneficiary’s plan and the state’s
contracted enrollment broker to assign a PCP to the beneficiary. Beneficiaries will
still be able to access demonstration-only benefits, if they do not select a PCP. The
state will encourage this by having the MCOs send information and reminders for the
beneficiary to select a PCP.

23. Personal Responsibility Activities. To receive demonstration-only benefits, a beneficiary
must: (1) not miss three or more scheduled medical appointments in a six month benefit
period; (2) maintain employer-sponsored coverage that is available and affordable to the
beneficiary, as specified below; (3) timely notify the state of any changes in status that may
impact the beneficiary’s eligibility for demonstration-only benefits; and (4) participate in
community engagement activities.

a.

Attending Appointments. HHA beneficiaries who do not attend three or more
scheduled appointments (without good cause for missing the appointment) in the six-
month benefit period preceding the current benefit period (the lookback period) will
not be able to access the demonstration-only benefits for the subsequent two 6-month
benefit periods. The beneficiary will once again be assessed for the demonstration-
only benefits during the benefit review that begins on the first day of the fifth month
of the second 6-month benefit period of suspended demonstration-only benefits. The
state will contractually require MCOs to accept reports of missed appointments from
participating providers exclusively through submission of $0 claims to the MCO.
The state will require the MCO to report these claims to the state. This requirement
only affects beneficiaries who schedule an appointment and fail to attend or
reschedule (in accordance with the provider’s policy) for three or more appointments
within the lookback period. The requirement does not affect a beneficiary who has
not scheduled an appointment; a beneficiary is not required to seek to schedule
appointments under the terms of the demonstration. Thus, a beneficiary’s access to
demonstration-only benefits would not be affected if he or she failed to schedule three
or more appointments during the lookback period. During the beneficiary’s initial
benefit review, the state will not review for instances of missed appointments.

For example, for a beneficiary whose initial benefit period under the demonstration
begins on April 1, 2021, the beneficiary will not be evaluated for compliance with the
missed appointment requirement at the first benefit review, which begins August 1,
2021, for the benefit period starting October 1, 2021. The beneficiary would first be
evaluated for compliance at his or her second benefit review, which begins February
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1, 2022, for the benefit period starting April 1, 2022. The lookback period at this
benefit review would be the beneficiary’s initial benefit period, from April 1, 2021
through September 30, 2021. If the beneficiary missed three or more scheduled
appointments during this lookback period, in violation of the provider’s appointment
policy and without good cause, then coverage for his or her demonstration-only
benefits would be suspended for the two benefit periods from April 1, 2022 through
September 30, 2022, and from October 1, 2022 through March 31, 2023. If the
beneficiary has met the appointment attendance requirement and all other applicable
requirements as determined during the benefit review that begins February 1, 2023
for the benefit period starting April 1, 2023, then the beneficiary’s coverage for
demonstration-only benefits would resume for that benefit period.

Nebraska will incorporate language into beneficiary materials including initial
enrollment materials to communicate missed appointment requirements to HHA
beneficiaries. HHA beneficiaries will be subject to the provider’s appointment
attendance policy so long as the provider adheres to the following criteria:

e The provider has a policy for missed appointments and the policy for
Medicaid beneficiaries is the same as the policy for all other patients
regardless of payer,

e The provider clearly describes the missed appointment policy to individuals
seeking to schedule an appointment and makes a written copy of the policy
available upon request, and

e If the provider’s policy includes a fee charged to the patient/client for missing
an appointment, that fee may not be assessed with respect to a Medicaid
beneficiary.

If these conditions are met, then so long as the beneficiary contacts the provider to
cancel or reschedule a scheduled appointment within the timeframes specified in the
provider’s missed appointment policy, the state cannot count this instance as a missed
appointment.

b. Maintenance of Employer-Sponsored Coverage. HHA beneficiaries who
voluntarily discontinue employer-sponsored health coverage that meets the definition
of “affordable” coverage as defined in Section 1401(a) of the Affordable Care Act
(Internal Revenue Code Section 36B(c)(2)(C)(i)) and its implementing regulations,
after obtaining demonstration enrollment, will not be able to access demonstration-
only benefits for the first two full 6-month benefit periods following the report (or
other discovery) of the beneficiary’s voluntary disenrollment from affordable
employer-sponsored coverage while enrolled in the demonstration. The state will
review for instances of voluntary discontinuation of employer-sponsored coverage
within the six months preceding the benefit review date. During the benefit review
that occurs during the second 6-month benefit period of suspended demonstration-
only benefits, the beneficiary will be assessed again for access to the demonstration-
only benefits starting with the third benefit period following the report (or other
discovery) of the voluntary disenrollment from affordable employer-sponsored
coverage. During this benefit review, the beneficiary will not be further penalized for
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the disenrollment from employer-sponsored coverage that originally caused him or
her to lose access to demonstration-only benefits for two benefit periods.

c. Timely Change Notification. This provision will not be implemented until April 1,
2022. If a beneficiary does not report a change in circumstances that may affect their
access to demonstration-only benefits, such as a change with respect to the
beneficiary’s compliance with (or exemption from) the community engagement
requirement. within the required reporting period as defined in Nebraska Medicaid
Regulations, the beneficiary will not be able to access demonstration-only benefits for
the following two full 6-month benefit periods. Compliance will be assessed at each
benefit review; however, a beneficiary will not be penalized for reporting a change
through the benefit review process if the benefit review period begins within the
required reporting period for the change in circumstances. The state will review for
instances of failure to timely report a change in circumstance within the six months
preceding the benefit review date. During the benefit review that occurs during
second 6-month benefit period of suspended demonstration-only benefits, the
beneficiary will be assessed again for access to the demonstration-only benefits
starting with the third benefit period following his or her failure to meet the timely
change notification requirement.

For example, if a beneficiary who is not exempt from the community engagement
requirement and who is required to report hours of participation in qualifying
activities fails to timely report a reduction in his or her participation in qualifying
activities below the required level, then he or she fails to meet the timely change
notification requirement. For a beneficiary who enrolls in the demonstration on April
1, 2023, if the failure to meet the timely change notification requirement is discovered
through the benefit review that begins on August 1, 2023, then the beneficiary’s
coverage for demonstration-only benefits would be suspended for the two benefit
periods from October 1, 2023 through March 31, 2024, and from April 1, 2024
through September 30, 2024. If the beneficiary has met all applicable requirements
as determined during the benefit review that begins August 1, 2024 for the benefit
period starting October 1, 2024, then the beneficiary’s coverage for demonstration-
only benefits would resume for that benefit period.

In this example, as specified in this STC 23.d, the beneficiary could lose access to
demonstration-only benefits for one six-month benefit period for failure to meet the
community engagement requirement. Where a beneficiary loses access to
demonstration-only benefits for failure to meet more than one applicable beneficiary
engagement requirement, all benefit suspension periods will run concurrently, and not
sequentially. In this example, the beneficiary’s demonstration-only benefits would be
suspended for a total of two six-month benefit periods, not three.

The state will conduct periodic data reviews of available electronic data sources to
identify potential changes in beneficiaries’ eligibility for the demonstration-only
benefits. Processes and data sources used to determine a beneficiary’s compliance
with applicable requirements, including timely change of circumstances notification,
will be included in the implementation plan.
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d. Community Engagement. Beginning on April 1, 2022, to be eligible for the
demonstration-only benefits, non-exempt beneficiaries in the HHA expansion group
must engage in a qualifying community engagement activity or a combination of
activities outlined in Table 4. Individuals must meet one of the exemptions listed in
Table 5 to be exempt from the community engagement requirement. Non-exempt
individuals who successfully demonstrate that they had a good cause not to engage in
a qualifying community engagement activity will remain eligible for the
demonstration-only benefits. Non-exempt beneficiaries who, without good cause, do
not participate in qualifying community engagement activities will not be able to
access the demonstration-only benefits for one six (6) month benefit period, but will
not lose Medicaid eligibility.

i. Beginning April 1, 2022, for the first benefit period during which a
beneficiary is subject to the community engagement requirement, the
beneficiary must satisfy the requirement in at least four of the six months of
the benefit period. For subsequent 6-month benefit periods (beginning no
earlier than October 1, 2022), beneficiaries must meet the requirement in each
of the 6 months preceding the beneficiary’s benefit review, which begins on
the first day of the fifth month of the current benefit period. The state may not
require compliance with the community engagement requirements and may
not implement subsequent consequences for failure to meet the requirement
sooner than April 1, 2022. The state must allow individuals to report their
compliance with community engagement requirements and qualification for
exemptions and good cause waivers by all means described in 42 CFR
435.907(a).

ii. The state will request that beneficiaries attest to their compliance with, or
exemption from, the community engagement requirements. The state will
verify the attested information by leveraging existing sources defined in the
state’s Medicaid eligibility verification plan which are applicable for
community engagement. For example, the state will verify compliance with
the community engagement requirements through internal resources and
electronic data sources. Sources include, but are not limited to, Nebraska
Department of Labor, Nebraska Office of Vital Records, other state programs,
and the U.S. Social Security Administration. If DHHS is able to verify
compliance with (or exemption from) the community engagement requirement
electronically, the beneficiary will not be required to provide additional
documentation for the relevant period. If DHHS is unable to verify or
electronic data sources are not available, additional documentation will be
required. The beneficiary will be sent written notification when additional
documentation is required. Beneficiary requirements regarding the
submission of supporting documentation that establishes compliance with
community engagement activities as well as the process by which a
community engagement exemption or good cause exception can be requrested
will be detailed in the state’s Implementation Plan. The state will seek to
minimize undue burden on beneficiaires in designing and implementing these
procedures. For example, if a beneficiary provides documentation that
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demonstrates they are enrolled at least half-time in a college program for a
specific semester, the beneficiary will not have to again attest to or document
compliance with CE for the other months within that sememster, provided the
beneficiary does not experience a related change in circumstances. In no
event will a beneficiary be required to attest to compliance with, or exemption
from, the community engagement requirement, or to provide supporting
documentation for such an attestation, more frequently than monthly.

Table 4. Qualifying Community Engagement Activities Applicable to STC 23 d

Qualifying Activities
Weekly/Monthly Hour Requirements are noted when applicable.

Currently employed or self-employed and working at least 80 hours per month.
Can be combined with other qualifying activities to meet an applicable participation hours
requirement.

Participating in volunteer activities with a public charity for at least 80 hours per month.*
Can be combined with other qualifving activities to meet an applicable participation hours
requirement.

Enrolled at least half time in any accredited college, university, trade school, or post-
secondary training program including refugee employment programs. Half time enrollment is
specific to the definition used by the institution.

Students enrolled in a qualifying program less than half time can combine education and
training hours with other qualifying activities to meet an applicable participation hours
requirement.

Participation in a course of study leading to a Certificate of General Equivalence (GED) for at
least 80 hours per month.

Can be combined with other qualifving activities to meet an applicable participation hours
requirement.

Participation in a Supplemental Nutrition Assistance Program (SNAP) and/or Temporary
Assistance for Needy Families (TANF) recognized job search activity for at least 20 hours per
week. (The beneficiary is not required to be receiving SNAP/TANF for the job search activity
to qualify.)

Can be combined with other qualifving activities to meet the 80 hours per month an applicable
participation hours requirement.

* Public charities for purposes of the Community Engagement requirements are entities that,
at the time the beneficiary is participating as a volunteer: (1) possess 501(c)(3) status; (2) are
deemed to hold charity status under IRC 508(c) and corresponding regulations (and also
operate within the applicable rules); and/or (3) are governmental entities.
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Table 5. Community Engagement Exemptions Applicable to STC 23 d

Exemptions

Individuals participating in a substance use disorder or mental health treatment program.

Individuals receiving unemployment compensation, or who have applied for unemployment
compensation and are fulfilling weekly work search requirements while in the waiting period.
This includes individuals receiving Integrated Unemployment Compensation (IUC) or who are
in compliance with IUC work search activities. *

Members of a federally recognized tribe.

High school students over age 21 who are attending at least half time.

Individuals aged 60 through 64.

Individuals residing in an area that has been granted a federal SNAP Able Bodied Adult
Without Dependents (ABAWD) waiver due to insufficient jobs to provide employment.

Victims of domestic violence, when participation would make it harder to escape, penalize the
individual, or put them at further risk of domestic violence.**

Individuals who are:

- A parent, caretaker relative, guardian, or conservator of a dependent child;! or

- A parent, caretaker relative, guardian, or conservator responsible for the care of an elderly or
disabled relative; and who are providing care to these individuals in the home.

To qualify for the exception, the parent, caretaker, guardian, or conservator of a dependent
child must share a home with the child receiving care. Caretakers responsible for the care of
relatives who are elderly or disabled, could qualify for the exception even if they live
elsewhere and provide care in the home of the person receiving care.

Participation in the SNAP Employment and Training (E&T) program or otherwise meeting
SNAP (ABAWD) requirements.

Participation in the Temporary Assistance for Needy Families (TANF) Employment First (EF)
program.

! Nebraska Medicaid currently defines Parent/Caretaker Relative of a Dependent Child in 477 NAC 1. Available at:
https://sos nebraska.gov/rules-and-regs/regsearch/Rules/Health_and Human_ Services System/Title-477/Chapter-
01.pdf
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Exemptions

* Participation in SNAP and/or TANF recognized job search for at least 20 hours per week is
a qualifying community engagement activity. The beneficiary can also use these job search
hours in combination with another qualifying community engagement activity to fulfill the
community engagement requirement. Individuals who are terminated by their employer for
cause or are otherwise not eligible for unemployment are able to fulfill their community
engagement requirement with job search alone if completing at least 20 hours of job searching
per week.

** A domestic violence exception for community engagement is allowable currently for
Nebraska TANF participants. The current process to establish this exemption for TANF is
based on an assessment by the State’s employment contractor completed verbally with the
individual to obtain the attestation of the situation and is completed every six months. If a
Medicaid participant is also participating in TANF and has the exemption granted by the
contractor, it will then be used to exempt the individual from Medicaid community
engagement requirements. If the individual is not a TANF participant, the state’s current
domestic violence protocol for case restriction for Medicaid cases will be used to determine if
the individual meets the exception. Domestic abuse notification is initiated by the beneficiary.
The beneficiary provides a verbal account to a Medicaid eligibility worker; it does not require
the individual to submit paper verification. The beneficiary’s case is assigned to a dedicated
staff member and assessed at the time of the individual’s renewal of Medicaid eligibility.

24. Good Cause. At any point during the benefit period, a beneficiary may request a good cause
exception in the event he or she experiences circumstances that constitute good cause for
why he or she is not able to meet one or more applicable beneficiary engagement
requirements. Additonal detail regarding good cause can be found in STC 28c. The state
must provide education and outreach to individuals about the opportunity to demonstrate
good cause, and must give individuals the opportunity to seek to demonstrate good cause by
all means described in 435.907(a). If it has already been suspended, a beneficiary’s coverage
for demonstration-only benefits will be reinstated to the date coverage was suspended, upon a
successful demonstation of good cause for failure to meet an applicable beneficiary
engagement requirement. Good cause will be assessed on a case-by-case basis.

25. State Assurances Related to Beneficiary Engagement. Prior to the implementation of the
beneficiary engagement requirements as a condition of eligibility for demonstration-only
benefits, the state must:

a. Ensure that specific activities that may be used to satisfy all beneficiary engagement
requirements are available during a range of times and through a variety of means
(e.g., online, in person).

b. Maintain system capabilities to operationalize the loss of demonstration-only benefits
and the reinstatement of demonstration-only benefits once the beneficiary
engagement requirements are met.
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c. Provide outreach and education, beyond standard noticing, at the time of enrollment
in the demonstration to inform beneficiaries about the beneficiary engagement
requirements and how they can be satisfied. Nebraska will maintain information on
these topics on its public-facing website and employ other broad outreach activities
that specifically target beneficiaries in the affected population.

d. Ensure that timely and adequate beneficiary notice regarding all beneficiary
engagement requirements is provided in writing. Beneficiary notices must include,
but are not limited to including, the following information:

i.  Whether a beneficiary is exempt from certain requirements, how the
beneficiary must indicate to the state that she or he is exempt, and under what
conditions the exemption would end;

ii. A list of the specific activities that may be used to satisfy beneficiary
engagement requirements;

iii. Information about resources that help connect beneficiaries to opportunities
for activities that would meet the beneficiary engagement requirements, and
information about the community supports that are available to assist
beneficiaries in meeting beneficiary engagement requirements;

iv. What gives rise to a denial or loss of demonstration-only benefits, what denial
or loss would mean for the beneficiary, and how to avoid denial or loss of
demonstration-only benefits, including how to apply for a good cause
exception and what kinds of circumstances might give rise to good cause for
failure to meet an applicable beneficiary engagement requirement;

v. Ifa beneficiary has sought to demonstrate good cause, that the application for
a good cause exception has been approved or denied, with an explanation of
the basis for the decision and how to appeal a denial;

vi. If a beneficiary is not in compliance, that the beneficiary is out of compliance,
and, if applicable, how the beneficiary can obtain eligibility for the
demonstration-only benefits;

vii. If a beneficiary loses access to and/or is denied access to the demonstration-
only benefits, information on how to appeal that decision and/or how to
reinstate the demonstration-only benefits;

viii. The right of individuals with disabilities to reasonable modifications in
beneficiary engagement requirements, with examples of the reasonable
modifications in those requirements to which individuals may be entitled,
including, assistance with documenting participation, exemptions from
requirements if an individual is unable to participate for a disability-related
reason, and reductions in hours of required participation if an individual is
unable to participate in the otherwise required number of hours.

Nebraska Heritage Health Adult Demonstration Page 21 of 57
Approval Period: October 20, 2020 through March 31, 2026



ix. Notice requirements specific to community engagement include:

1. The specific number of community engagement hours per month that a
beneficiary is required to complete, and when and how the beneficiary
must report participation or request an exemption;

2. Any differences in the program requirements that beneficiaries will
need to meet in the event they transition off SNAP or TANF but
remain subject to the community engagement requirements of this
demonstration;

3. Information about how community engagement hours will be counted
and documented;

e. Provide outreach and education, beyond standard noticing, at the time of enrollment
in the demonstration to inform beneficiaries about the beneficiary engagement
requirements and how they can be satisfied. Nebraska will maintain information on
these topics on its public-facing website and employ other broad outreach activities
that specifically target beneficiaries in the affected population.

f. Provide notice and fair hearing rights as required under 42 CFR 435.917 and 42 CFR
part 431, subpart E prior to the denial of or loss of access to demonstration-only
benefits and for denial of requests for good cause exceptions. As a part of the fair
hearing process, beneficiaries must be allowed the opportunity to raise additional
issues in a hearing, including whether the beneficiary should be subject to the denial
of or loss of access to demonstration-only benefits, and provide additional
documentation.

g. Develop and implement an outreach strategy to inform demonstration enrollees how
to report compliance with or exemption from the beneficiary engagement
requirements, changes in circumstances that would affect eligibility for
demonstration-only benefits, and how to request good cause exceptions. This
outreach strategy must specify how notices provided at demonstration enrollment will
provide information on resources available to beneficiaries who may require
assistance reporting compliance with or exemption from the beneficiary engagement
requirements, changes in circumstances that would affect eligibility for
demonstration-only benefits, and/or requesting good cause exceptions.

h. Establish appropriate beneficiary protections. For example, regarding community
engagement requirements, appropriate beneficiary protections would include (but not
be limited to) assuring that beneficiaries do not have to duplicate requirements to
maintain access to all public assistance programs that require employment or another
form of community engagement.

1. Make good faith efforts to connect beneficiaries to existing community supports that
are available to assist beneficiaries in meeting the beneficiary engagement
requirements, including available non-Medicaid assistance with transportation,
childcare, language access services and other supports.
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j-  For community engagement requirements, ensure the state will assess areas within the
state that experience high rates of unemployment, areas with limited economies
and/or educational opportunities, and areas with lack of public transportation to
determine whether there should be further exemptions from the community
engagement requirements and/or additional mitigation strategies, so that the
community engagement requirements will not be unreasonably burdensome for
beneficiaries to meet.

k. For community engagement requirements, develop and maintain an ongoing
partnership with the Nebraska Department of Labor to assist recipients with
identifying and accessing opportunities for workforce training, complying with
community engagement requirements, and moving toward independence and self-
sufficiency.

1. Provide each individual who has lost access to coverage for demonstration-only
benefits with information on how to access the demonstration-only services (vision,
dental and OTC) at low or no cost to the individual. This material will include
information about free health clinics and community health centers including clinics.
Nebraska shall also maintain such information on its public-facing website and
employ other broad outreach activities that are specifically targeted to beneficiaries
who have lost access to coverage for demonstration-only benefits.

26. Protections for Beneficiaries with Disabilities. The state must assure that the state is in
compliance with protections for beneficiaries with disabilities under the ADA, Section 504,
or Section 1557 of the Patient Protection and Affordable Care Act. In particular, the state
must:

a. Make good faith efforts to connect beneficiaries with disabilities as defined above
with services and supports necessary to enable them to meet the beneficiary
engagement requirements;

b. Maintain a system that provides reasonable modifications related to meeting the
beneficiary engagement requirements to individuals with disabilities as defined
above;

c. Ensure the state will assess whether people with disabilities have limited job or other
opportunities for reasons related to their disabilities. If these barriers exist for people
with disabilities, the state must address those barriers; and

d. Provide individuals with written notice of the rights of people with disabilities to
receive reasonable modifications related to meeting the beneficiary engagement
requirements.

e. Ensure that the state will monitor the application of exemptions to ensure that there is
not a disparate impact based on race or ethnicity.

27. Reasonable Modifications. The state must provide reasonable accommodations related to
meeting all of the beneficiary engagement requirements for beneficiaries with disabilities
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28.

protected by the ADA, Section 504 of the Rehabilitation Act and Section 1557 of the Patient
Protection and Affordable Care Act, when necessary, to enable them to have an equal
opportunity to participate in, and benefit from, the program. The state must also provide
reasonable modifications for program protections and procedures, including but not limited
to, understanding notices and program rules related to beneficiary engagement requirements,
documenting beneficiary engagement activities, assistance with demonstrating eligibility for
exemptions or circumstances that give rise to good cause; appealing denials and loss of
access to the demonstration-only benefits; navigating ADA compliant web sites as required
by 42 CFR 435.1200(f); and other types of reasonable modifications. Reasonable
modifications must include exemptions from participation where the beneficiary is unable to
participate or report for disability-related reasons, modification in the number of hours of
participation required where a beneficiary is unable to participate for the otherwise-required
number of hours for compliance with the community engagement requirement, and provision
of support services necessary to participate, where participation is possible with supports. In
addition, the state should evaluate a beneficiary’s ability to participate and the types of
reasonable modifications and supports needed.

Non-Compliance. Beneficiaries who are subject to the beneficiary engagement
requirements and who do not meet the applicable requirements will not receive the
demonstration-only benefits.

a. Effective Date. Beneficiaries who fail to comply with the beneficiary engagement
requirements, including those who do not have an exemption from meeting the
community engagement requirements as described in STC 23 and do not have good
cause exception as described in STC 24, will not receive the demonstration-only
benefits for one to two six (6) month benefit periods (as described in Table 2 in STC
18). Loss of access to demonstration-only benefits will take effect on the first day of
the first month of the next 6 month benefit period, unless an appeal is timely filed.

b. Re-establishment of Demonstration-only Benefits Following Non-Compliance. After
the one- or two- 6-month demonstration-only benefit suspension period (as specified
in Table 2), the beneficiary may regain coverage for demonstration-only benefits by
meeting all beneficiary engagement requirements or qualifying for an exemption or
good cause exception. Coverage will begin on the first day of the first month of the
next 6-month benefit period.

c. Good Cause Exception for Beneficiary Engagement Requirements. The state will
consider a beneficiary to be compliant with the beneficiary engagement requirements
if the beneficiary demonstrates good cause for failing to meet one or more beneficiary
engagement requirements during the benefit period or the benefit review period.
Beneficiaries may report a good cause circumstance for the state’s approval at any
time, beginning as soon as the beneficiary becomes aware of the circumstance, until
the date that 30 days after the date of the notice of action indicating the the
beneficiary’s coverage for demonstration-only benefits has been suspended for failure
to satisfy the beneficiary engagement requirements. For example, a beneficiary has a
benefit review date of August 1, 2022. The state completes the benefit review on
August 1, 2022. This review results in a determination that the beneficiary will not

Nebraska Heritage Health Adult Demonstration Page 24 of 57
Approval Period: October 20, 2020 through March 31, 2026



have access to the demonstration-only benefits due to the beneficiary having missed
three scheduled appointments in violation of the provider’s appointment policy. The
notice of action is issued with a date of August 1, 2022. The beneficiary must report
a good cause circumstance by August 31, 2022 to request a good cause exception for
this violation. However, if the beneficiary sooner requests an appeal of the
demonstration-only benefit suspension, the beneficiary must request a good cause
exception through the appeal process, before the issuance of the appeal decision. As
applicable, the circumstances constituting good cause must have occurred during the
month(s) for which the beneficiary is seeking a good cause exception. The state must
provide details regarding the good cause exception operational process in the
implementation plan. The recognized circumstances that may support a good cause
exception include, but are not limited to, the following verified circumstances:

i. The beneficiary has a disability as defined by the ADA, section 504 of the
Rehabilitation Act, or section 1557 of the Patient Protection and Affordable
Care Act and is or was unable to meet the requirement for reasons related to
that disability; or has an immediate family member who has a disability as
defined by the ADA, section 504, or section 1557, and is or was unable to
meet the requirement for reasons related to the disability of that family
member;

ii. The beneficiary or an immediate family member who is or was living in the
home with the beneficiary experiences a hospitalization or a serious illness;

iii. The beneficiary experiences the birth, or death, of a family member living
with the beneficiary;

iv. The beneficiary experiences severe inclement weather (including a natural
disaster) and therefore is or was unable to meet the requirements;

v. The beneficiary has a family emergency or other life-changing event (e.g.,
divorce or domestic violence); or

vi. The beneficiary experiences a temporary or short-term illness documented by
a clinician.

GENERAL REPORTING REQUIREMENTS

29. Deferral for Failure to Submit Timely Demonstration Deliverables. CMS may issue
deferrals in accordance with 42 CFR part 430 subpart C, in the amount of $5,000,000 per
deliverable (federal share) when items required by these STCs (e.g., required data elements,
analyses, reports, design documents, presentations, and other items specified in these STCs)
(hereafter singly or collectively referred to as “deliverable(s)”) are not submitted timely to
CMS or are found to not be consistent with the requirements approved by CMS. A deferral
shall not exceed the value of the federal amount for the demonstration. The state does not
relinquish its rights provided under 42 CFR part 430 subpart C to challenge any CMS finding
that the state materially failed to comply with the terms of this agreement.
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30.

31.

The following process will be used: 1) Thirty (30) calendar days after the deliverable was
due if the state has not submitted a written request to CMS for approval of an extension as
described in subsection (b) below; or 2) Thirty (30) calendar days after CMS has notified the
state in writing that the deliverable was not accepted for being inconsistent with the
requirements of this agreement and the information needed to bring the deliverable into
alignment with CMS requirements:

a. CMS will issue a written notification to the state providing advance notification of a
pending deferral for late or non-compliant submissions of required deliverable(s).

b. For each deliverable, the state may submit to CMS a written request for an extension
to submit the required deliverable that includes a supporting rationale for the cause(s)
of the delay and the state’s anticipated date of submission. Should CMS agree to the
state’s request, a corresponding extension of the deferral process can be provided.
CMS may agree to a corrective action as an interim step before applying the deferral,
if corrective action is proposed in the state’s written extension request.

c. If CMS agrees to an interim corrective process in accordance with subsection (b), and
the state fails to comply with the corrective action steps or still fails to submit the
overdue deliverable(s) that meets the terms of this agreement, CMS may proceed with
the issuance of a deferral against the next Quarterly Statement of Expenditures
reported in Medicaid Budget and Expenditure System/State Children’s Health
Insurance Program Budget and Expenditure System (MBES/CBES) following a
written deferral notification to the state.

d. Ifthe CMS deferral process has been initiated for state non-compliance with the
terms of this agreement for submitting deliverable(s), and the state submits the
overdue deliverable(s), and such deliverable(s) are accepted by CMS as meeting the
standards outlined in these STCs, the deferral(s) will be released.

e. As the purpose of a section 1115 demonstration is to test new methods of operation or
service delivery, a state’s failure to submit all required reports, evaluations and other
deliverables will be considered by CMS in reviewing any application for an
extension, amendment, or for a new demonstration.

Submission of Post-Approval Deliverables. The state must submit all deliverables as
stipulated by CMS and within the timeframes outlined within these STCs.

Compliance with Federal Systems Updates. As federal systems continue to evolve and
incorporate additional 1115 waiver reporting and analytics functions, the state will work with
CMS to:

a. Revise the reporting templates and submission processes to accommodate timely
compliance with the requirements of the new systems;

b. Ensure all 1115, Transformed Medicaid Statistical Information System (T-MSIS),
and other data elements that have been agreed to for reporting and analytics are
provided by the state; and
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c. Submit deliverables to the appropriate system as directed by CMS.

32. Implementation Plan. The state must submit to CMS a draft Implementation Plan
comprising two parts, as outlined and described below. The Implementation Plan must cover
the key policies being tested under this demonstration, i.e., wellness initiatives, personal
responsibility activities, and community engagement. Once determined complete by CMS,
the Implementation Plan will be incorporated into the STCs, as Attachment A. Ata
minimum, the Implementation Plans must include definitions and parameters of key policies,
and describe the state’s strategic approach to implementing the policies, including timelines
for meeting milestones associated with these key policies. Other topics to be discussed in the
Implementation Plans include, reporting, and processing; notices; coordinated agency
responsibilities; coordination with other insurance affordability programs; appeals;
coordination with other state agencies; beneficiary protections; and outreach.

a. Part 1 of the Implementation Plan will include two key beneficiary engagement
categories being tested under this demonstration and effective beginning April 1,
2021. These include the Personal Responsibility (except community engagement) and
the Wellness Initiatives. This component of the Implementation Plan is due to CMS
no later than 90 calendar days after the approval date of the demonstration.

b. Part 2 will include the community engagement component of the demonstration, as
will be effective beginning April 1, 2022. This part of the Implementation Plan is due
to CMS no later than 90 calendar days after the HHA demonstration is effective
(April 1, 2021).

The state must submit a revised Implentation Plan—for Part 1 and Part 2—within sixty (60)
calendar days after receipt of CMS’s comments on the initial submission, if any.

33. Monitoring Protocol. The state must submit to CMS for review and comment a draft
Monitoring Protocol no later than one hundred fifty (150) calendar days after the approval
date of the demonstration. The state must submit a revised Monitoring Protocol within sixty
(60) calendar days after receipt of CMS’s comments, if any. Once approved, the Monitoring
Protocol will be incorporated into the STCs as Attachment B.

At a minimum, the Monitoring Protocol will affirm the state’s commitment to conduct
quarterly and annual monitoring in accordance with CMS’s template. Any proposed
deviations from CMS’s template should be documented in the Monitoring Protocol. The
Monitoring Protocol will describe the quantitative and qualitative elements on which the state
will report through quarterly and annual monitoring reports. For quantitative metrics (e.g.,
performance metrics as described in STC 34.b below), CMS will provide the state with a set
of required metrics, and technical specifications for data collection and analysis covering the
key policies being tested under this demonstration, including but not limited to the
beneficiary engagement categories, such as wellness and personal responsibility initiatives
and community engagement. The Monitoring Protocol will specify the methods of data
collection and timeframes for reporting on the state’s progress as part of the quarterly and
annual monitoring reports. For the qualitative elements (e.g., operational updates as
described in STC 34.a below), CMS will provide the state with guidance on narrative and
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34.

descriptive information which will supplement the quantitative metrics on key aspects of the
demonstration policies. The quantitative and qualitative elements will comprise the state’s
quarterly and annual monitoring reports.

Monitoring Reports. The state must submit three (3) Quarterly Monitoring Reports and one
(1) Annual Monitoring Report each DY. The fourth quarter information that would
ordinarily be provided in a separate report should be reported as distinct information within
the Annual Monitoring Report. The Quarterly Monitoring Reports are due no later than sixty
(60) calendar days following the end of each demonstration quarter. The Annual Monitoring
Report (including the fourth-quarter information) is due no later than ninety (90) calendar
days following the end of the DY. The reports will include all required elements as per 42
CFR 431.428, and should not direct readers to links outside the report. Additional links not
referenced in the document may be listed in a Reference/Bibliography section. The
Monitoring Reports must follow the framework and template provided by CMS, which is
subject to change as monitoring systems are developed/evolve, and be provided in a
structured manner that supports federal tracking and analysis. Upon CMS’s review of each
report, the state may be required to submit revisions to specific segments, if applicable,
within a timeframe agreed upon by CMS and the state.

a. Operational Updates - Per 42 CFR 431.428, the Monitoring Reports must document
any policy or administrative difficulties in operating the demonstration. The reports
shall provide sufficient information to document key challenges, underlying causes of
challenges, how challenges are being addressed, as well as key achievements and to
what conditions and efforts successes can be attributed. The discussion should also
include any issues or complaints identified by beneficiaries; lawsuits or legal actions;
unusual or unanticipated trends; legislative updates; and descriptions of any public
forums held. The Monitoring Report should also include a summary of all public
comments received through post-award public forums regarding the progress of the
demonstration.

b. Performance Metrics - The performance metrics will provide data to demonstrate how
the state is progressing towards meeting the milestones identified in CMS’
framework, which includes the following key policies under this demonstration:
beneficiary engagement, including community engagement. The performance
metrics will also reflect all other components of the state’s demonstration. For
example, these metrics will cover enrollment in the demonstration, completion of
wellness and personal responsibility initiatives and demonstration-only benefits
granted for meeting them, participation in community engagement qualifying
activities, demonstration-only benefit coverage, access to care, and health outcomes.

c. Per 42 CFR 431.428, the Monitoring Reports must document the impact of the
demonstration in providing insurance coverage to beneficiaries and the uninsured
population, as well as outcomes of care, quality and cost of care, and access to care.
This may also include the results of beneficiary satisfaction surveys, if conducted,
grievances, and appeals.
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35.

36.

d. The required monitoring and performance metrics must be included in the Monitoring
Reports, and will follow the CMS framework provided by CMS to support federal
tracking and analysis.

e. Financial Reporting Requirements - Per 42 CFR 431.428, the Monitoring Reports
must document the financial performance of the demonstration. The state must report
quarterly and annual expenditures associated with the populations affected by this
demonstration on the Form CMS-64. Administrative costs for this demonstration
should be reported separately on the CMS-64.

f. Evaluation Activities and Interim Findings - Per 42 CFR 431.428, the Monitoring
Reports must document any results of the demonstration to date per the evaluation
hypotheses. Additionally, the state shall include a summary of the progress of
evaluation activities, including key milestones accomplished, as well as challenges
encountered and how they were addressed.

Corrective Action. If monitoring indicates that demonstration features are not likely to
assist in promoting the objectives of Medicaid, CMS reserves the right to require the state to
submit a corrective action plan to CMS for approval. A state corrective action plan could
include a temporary suspension of implementation of beneficiary engagement requirements,
in circumstances where monitoring data indicate substantial and sustained directional change
inconsistent with state targets (e.g., substantial and sustained trends indicating increased
difficulty accessing demonstration-only benefits by those making a good faith effort to
choose to access them). A corrective action plan may be an interim step to withdrawing
expenditure authorities, as outlined in STC 10. CMS will withdraw an authority, as
described in STC 10, when metrics indicate substantial and sustained directional change
inconsistent with state targets, and the state has not implemented corrective action. CMS
would further have the ability to suspend expenditure authority or require CMS-specified
programmatic changes to avoid suspension of expenditure authority, should corrective
actions not effectively resolve these concerns in a timely manner.

Close Out Report. Within 120 calendar days after the expiration of the demonstration, the
state must submit a draft Close-Out Report to CMS for comments.

a. The draft report must comply with the most current guidance from CMS.

b. The state will present to and participate in a discussion with CMS on the Close-Out
Report.

c. The state must take into consideration CMS’ comments for incorporation into the
final Close-Out Report.

d. The final Close-Out Report is due to CMS no later than thirty (30) calendar days after
receipt of CMS’ comments.

e. A delay in submitting the draft or final version of the Close-Out Report may subject
the state to penalties described in STC 29.
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38.

39.

40.

Monitoring Calls. CMS will convene periodic conference calls with the state.

a. The purpose of these calls is to discuss ongoing demonstration operation, to include
(but not limited to), any significant actual or anticipated developments affecting the
demonstration. Examples include implementation activities, trends in reported data
on metrics and associated mid-course adjustments, budget neutrality, and progress on
evaluation activities.

b. CMS will provide updates on any pending actions, as well as federal policies and
issues that may affect any aspect of the demonstration.

c. The state and CMS will jointly develop the agenda for the calls.

Post Award Forum. Pursuant to 42 CFR 431.420(c), within six (6) months of the
demonstration’s implementation, and annually thereafter, the state shall afford the public
with an opportunity to provide meaningful comment on the progress of the demonstration.
At least thirty (30) calendar days prior to the date of the planned public forum, the state must
publish the date, time, and location of the forum in a prominent location on its website. The
state must also post the most recent Annual Monitoring Report on its website with the public
forum announcement. Pursuant to 42 CFR 431.420(c), the state must include a summary of
the comments in the Monitoring Report associated with the quarter in which the forum was
held, as well as in its compiled Annual Monitoring Report.

GENERAL FINANCIAL REQUIREMENTS UNDER TITLE XIX

Allowable Expenditures. This demonstration project is approved for expenditures
applicable to services rendered during the demonstration approval period designated by
CMS. CMS will provide FFP for allowable demonstration expenditures only so long as they
do not exceed the pre-defined limits as specified in these STCs.?

Standard Medicaid Funding Process. The standard Medicaid funding process will be used
for this demonstration. The state will provide quarterly expenditure reports through the
Medicaid and CHIP Budget and Expenditure System (MBES/CBES) to report total
expenditures for services provided under this demonstration following routine CMS-37 and
CMS-64 reporting instructions as outlined in section 2500 of the State Medicaid Manual.
The state will estimate matchable demonstration expenditures (total computable and federal
share) subject to the budget neutrality expenditure limit and separately report these
expenditures by quarter for each federal fiscal year on the form CMS-37 for both the medical
assistance payments (MAP) and state and local administration costs (ADM). CMS shall
make federal funds available based upon the state’s estimate, as approved by CMS. Within
thirty (30) calendar days after the end of each quarter, the state shall submit form CMS-64
Quarterly Medicaid Expenditure Report, showing Medicaid expenditures made in the quarter
just ended. If applicable, subject to the payment deferral process, CMS shall reconcile
expenditures reported on form CMS-64 with federal funding previously made available to the

2 For a description of CMS’s current policies related to budget neutrality for Medicaid demonstration projects
authorized under section 1115(a) of the Act, see State Medicaid Director Letter #18-009.
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state, and include the reconciling adjustment in the finalization of the grant award to the
state.

41. Extent of Federal Financial Participation for the Demonstration. Subject to CMS
approval of the source(s) of the non-federal share of funding, CMS will provide FFP at the
applicable federal matching rate for the demonstration as a whole for the following, subject
to the budget neutrality expenditure limits described in section XI:

a. Administrative costs, including those associated with the administration of the
demonstration;

b. Net expenditures and prior period adjustments of the Medicaid program that are paid
in accordance with the approved Medicaid state plan; and

c. Medical assistance expenditures and prior period adjustments made under section
1115 demonstration authority with dates of service during the demonstration
extension period; including those made in conjunction with the demonstration, net of
enrollment fees, cost sharing, pharmacy rebates, and all other types of third party
liability.

42. Sources of Non-Federal Share. The state certifies that its match for the non-federal share of
funds for this demonstration are state/local monies. The state further certifies that such funds
must not be used to match for any other federal grant or contract, except as permitted by law.
All sources of non-federal funding must be compliant with section 1903(w) of the Act and
applicable regulations. In addition, all sources of the non-federal share of funding are subject
to CMS approval.

a. The state acknowledges that CMS has authority to review the sources of the non-
federal share of funding for the demonstration at any time. The state agrees that all
funding sources deemed unacceptable by CMS shall be addressed within the time
frames set by CMS.

b. The state acknowledges that any amendments that impact the financial status of the
demonstration must require the state to provide information to CMS regarding all
sources of the non-federal share of funding.

43. State Certification of Funding Conditions. The state must certify that the following
conditions for non-federal share of demonstration expenditures are met:

a. Units of government, including governmentally operated health care providers, may
certify that state or local monies have been expended as the non-federal share of
funds under the demonstration.

b. To the extent the state utilizes certified public expenditures (CPE) as the funding
mechanism for the state share of title XIX payments, including expenditures
authorized under a section 1115 demonstration, CMS must approve a cost
reimbursement methodology. This methodology must include a detailed explanation
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45.

of the process by which the state would identify those costs eligible under title XIX
(or under section 1115 authority) for purposes of certifying public expenditures.

To the extent the state utilizes CPEs as the funding mechanism to claim federal match
for expenditures under the demonstration, governmental entities to which general
revenue funds are appropriated must certify to the state the amount of such state or
local monies that are allowable under 42 CFR 433.51 to satisfy demonstration
expenditures. If the CPE is claimed under a Medicaid authority, the federal matching
funds received cannot then be used as the state share needed to receive other federal
matching funds under 42 CFR 433.51(c). The entities that incurred the cost must also
provide cost documentation to support the state’s claim for federal match.

The state may use intergovernmental transfers (IGT) to the extent that such funds are
derived from state or local monies and are transferred by units of government within
the state. Any transfers from governmentally operated health care providers must be
made in an amount not to exceed the non-federal share of title XIX payments.

Under all circumstances, health care providers must retain 100 percent of the
reimbursement for claimed expenditures. Moreover, consistent with 42 CFR 447.10,
no pre-arranged agreements (contractual, voluntary, or otherwise) may exist between
health care providers and state and/or local government to return and/or redirect to the
state any portion of the Medicaid payments. This confirmation of Medicaid payment
retention is made with the understanding that payments that are the normal operating
expenses of conducting business, such as payments related to taxes, including health
care provider-related taxes, fees, business relationships with governments that are
unrelated to Medicaid and in which there is no connection to Medicaid payments, are
not considered returning and/or redirecting a Medicaid payment.

Program Integrity. The state must have processes in place to ensure there is no duplication
of federal funding for any aspect of the demonstration. The state must also ensure that the
state and any of its contractors follow standard program integrity principles and practices
including retention of data. All data, financial reporting, and sources of non-federal share are
subject to audit.

Medicaid Expenditure Groups (MEG). MEGs are defined for the purpose of identifying
categories of Medicaid or demonstration expenditures subject to budget neutrality,
components of budget neutrality expenditure limit calculations, and other purposes related to
monitoring and tracking expenditures under the demonstration. The Master MEG Chart table
provides a master list of MEGs defined for this demonstration.
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Table 6: Master MEG Chart

To Which WOW WW
BN Test WOow . ..
MEG . Per Per Brief Description
Does This Canita Aggregate Canita
Apply? P P
Vision, dental, and over-the-
counter medication benefits
Demonstr for demonstration-eligible
ation-only | Hypo 1 X X New Adult Group
Benefits beneficiaries who meet the
demonstration’s beneficiary
engagement requirements

46. Reporting Expenditures and Member Months. For demonstration-only benefits, the state

must report all demonstration expenditures claimed under the authority of title XIX of the
Act and subject to budget neutrality each quarter on separate forms CMS-64.9 WAIVER
and/or 64.9P WAIVER, identified by the demonstration project number assigned by CMS
(11-W-00337/7). Separate reports must be submitted by MEG (identified by Waiver Name)
and Demonstration Year (identified by the two digit project number extension). Unless
specified otherwise, expenditures must be reported by DY according to the dates of service
associated with the expenditure. All MEGs identified in the Master MEG Chart as WW must
be reported for expenditures, as further detailed in the MEG Detail for Expenditure and
Member Month Reporting table below. To enable calculation of the budget neutrality
expenditure limits, the state also must report member months of eligibility for specified
MEGs.

a. Cost Settlements. The state will report any cost settlements attributable to the
demonstration on the appropriate prior period adjustment schedules (form CMS-
64.9P WAIVER) for the summary sheet line 10b, in lieu of lines 9 or 10c. For any
cost settlement not attributable to this demonstration, the adjustments should be
reported as otherwise instructed in the State Medicaid Manual. Cost settlements must
be reported by DY consistent with how the original expenditures were reported.

b. Premiums and Cost Sharing Collected by the State. The state will report any
premium contributions collected by the state from demonstration enrollees quarterly
on the form CMS-64 Summary Sheet line 9D, columns A and B. In order to assure
that these collections are properly credited to the demonstration, quarterly premium
collections (both total computable and federal share) should also be reported
separately by DY on form CMS-64 Narrative, and on the Total Adjustments tab in the
Budget Neutrality Monitoring Tool. In the annual calculation of expenditures subject
to the budget neutrality expenditure limit, premiums collected in the demonstration
year will be offset against expenditures incurred in the demonstration year for
determination of the state's compliance with the budget neutrality limits.

c. Pharmacy Rebates. Because pharmacy rebates are not included in the base
expenditures used to determine the budget neutrality expenditure limit, pharmacy
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rebates are not included for calculating net expenditures subject to budget neutrality.
The state will report pharmacy rebates on form CMS-64.9 BASE, and not allocate
them to any form 64.9 or 64.9P WAIVER.

d. Administrative Costs. The state will separately track and report additional
administrative costs that are directly attributable to the demonstration. All
administrative costs must be identified on the forms CMS-64.10 WAIVER and/or
64.10P WAIVER. Unless indicated otherwise on the Master MEG Chart table,
administrative costs are not counted in the budget neutrality tests; however, these
costs are subject to monitoring by CMS.

e. Member Months. As part of the Quarterly and Annual Monitoring Reports described
in section VIII, the state must report the actual number of “eligible member months”
for all demonstration enrollees for all MEGs identified as WOW Per Capita in the
Master MEG Chart table above, and as also indicated in the MEG Detail for
Expenditure and Member Month Reporting table below. The term “eligible member
months” refers to the number of months in which persons enrolled in the
demonstration are eligible to receive demonstration-only benefits. For example, a
person who is eligible for three months contributes three eligible member months to
the total. Two individuals who are eligible for two months, each contribute two
eligible member months, for a total of four eligible member months. The state must
submit a statement accompanying the annual report certifying the accuracy of this
information.

f. Budget Neutrality Specifications Manual. The state will create and maintain a
Budget Neutrality Specifications Manual that describes in detail how the state will
compile data on actual expenditures related to budget neutrality, including methods
used to extract and compile data from the state’s Medicaid Management Information
System, eligibility system, and accounting systems for reporting on the CMS-64,
consistent with the terms of the demonstration. The Budget Neutrality Specifications
Manual will also describe how the state compiles counts of Medicaid member
months. The Budget Neutrality Specifications Manual must be made available to
CMS on request.

Table 7: MEG Detail for Expenditure and Member Month Reporting

How MAP Report
MEG Detailed . CMS-64.9 Expend. Are Member | VEG MEG
(Waiver D . Exclusions | Line(s) ioned or Month Start End D
Name) escription To Use Assigned to ADM onths Date nd Date
DY (Y/N)
Follow
Demonstra | Demonstrati CN]IBSa-siLLg Date of
tion-only on-only n/a C . MAP Y 04/1/2021 | 3/31/2026
ategory service
Benefits benefits :
of Service
Definition
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47.

Demonstration Years. Demonstration Years (DY) for this demonstration are defined in the
Demonstration Years table below.

Table 8: Demonstration Years

Demonstration Year 1 April 1, 2021 through March 31, 2022 | 12 months
Demonstration Year 2 April 1, 2022 through March 31, 2023 | 12 months
Demonstration Year 3 April 1, 2023 through March 31, 2024 | 12 months
Demonstration Year 4 April 1, 2024 through March 31, 2025 | 12 months
Demonstration Year 5 April 1, 2025 through March 31, 2026 | 12 months

48. Budget Neutrality Monitoring Tool. The state must provide CMS with quarterly budget

49.

50.

neutrality status updates, including established baseline and member months data, using the
Budget Neutrality Monitoring Tool provided through the Performance Metrics Database and
Analytics (PMDA) system. The tool incorporates the “Schedule C Report” for comparing
demonstration’s actual expenditures to the budget neutrality expenditure limits described in
section X. CMS will provide technical assistance, upon request.>

Claiming Period. The state will report all claims for expenditures subject to the budget
neutrality agreement (including any cost settlements) within two years after the calendar
quarter in which the state made the expenditures. All claims for services during the
demonstration period (including any cost settlements) must be made within two years after
the conclusion or termination of the demonstration. During the latter two-year period, the
state will continue to identify separately net expenditures related to dates of service during
the operation of the demonstration on the CMS-64 waiver forms in order to properly account
for these expenditures in determining budget neutrality.

Future Adjustments to Budget Neutrality. CMS reserves the right to adjust the budget
neutrality expenditure limit:

3 42 CFR §431.420(a)(2) provides that states must comply with the terms and conditions of the agreement between
the Secretary (or designee) and the state to implement a demonstration project, and §431.420(b)(1) states that the
terms and conditions will provide that the state will perform periodic reviews of the implementation of the
demonstration. CMS’s current approach is to include language in STCs requiring, as a condition of demonstration
approval, that states provide, as part of their periodic reviews, regular reports of the actual costs which are subject to
the budget neutrality limit. CMS has obtained Office of Management and Budget (OMB) approval of the monitoring
tool under the Paperwork Reduction Act (OMB Control No. 0938 — 1148) and states agree to use the tool as a
condition of demonstration approval.
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52.

a. To be consistent with enforcement of laws and policy statements, including
regulations and letters, regarding impermissible provider payments, health care
related taxes, or other payments, CMS reserves the right to make adjustments to the
budget neutrality limit if any health care related tax that was in effect during the base
year, or provider-related donation that occurred during the base year, is determined by
CMS to be in violation of the provider donation and health care related tax provisions
of section 1903(w) of the Act. Adjustments to annual budget targets will reflect the
phase out of impermissible provider payments by law or regulation, where applicable.

b. To the extent that a change in federal law, regulation, or policy requires either a
reduction or an increase in FFP for expenditures made under this demonstration. In
this circumstance, the state must adopt, subject to CMS approval, a modified budget
neutrality agreement as necessary to comply with such change. The modified
agreement will be effective upon the implementation of the change. The trend rates
for the budget neutrality agreement are not subject to change under this STC. The
state agrees that if mandated changes in the federal law require state legislation, the
changes shall take effect on the day such state legislation becomes effective, or on the
last day such legislation was required to be in effect under the federal law.

c. The state certifies that the data it provided to establish the budget neutrality
expenditure limit are accurate based on the state's accounting of recorded historical
expenditures or the next best available data, that the data are allowable in accordance
with applicable federal, state, and local statutes, regulations, and policies, and that the
data are correct to the best of the state's knowledge and belief. The data supplied by
the state to set the budget neutrality expenditure limit are subject to review and audit,
and if found to be inaccurate, will result in a modified budget neutrality expenditure
limit.

MONITORING BUDGET NEUTRALITY FOR THE DEMONSTRATION

Limit on Title XIX Funding. The state will be subject to limits on the amount of federal
Medicaid funding the state may receive over the course of the demonstration approval. The
budget neutrality expenditure limits are based on projections of the amount of FFP that the
state would likely have received in the absence of the demonstration. The limit may consist
of a Main Budget Neutrality Test, and one or more Hypothetical Budget Neutrality Tests, as
described below. CMS’s assessment of the state’s compliance with these tests will be based
on the Schedule C CMS-64 Waiver Expenditure Report, which summarizes the expenditures
reported by the state on the CMS-64 that pertain to the demonstration.

Risk. The budget neutrality expenditure limits are determined on either a per capita or
aggregate basis. If a per capita method is used, the state is at risk for the per capita cost of
state plan and hypothetical populations, but not for the number of participants in the
demonstration population. By providing FFP without regard to enrollment in the
demonstration for all demonstration populations, CMS will not place the state at risk for
changing economic conditions; however, by placing the state at risk for the per capita costs
of the demonstration populations, CMS assures that the demonstration expenditures do not
exceed the levels that would have been realized had there been no demonstration. If an
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54.

55.

56.

aggregate method is used, the state accepts risk for both enrollment and per capita costs.

Calculation of the Budget Neutrality Limits and How They Are Applied. To calculate
the budget neutrality limits for the demonstration, separate annual budget limits are
determined for each DY on a total computable basis. Each annual budget limit is the sum of
one or more components: per capita components, which are calculated as a projected
without-waiver PMPM cost times the corresponding actual number of member months, and
aggregate components, which project fixed total computable dollar expenditure amounts.
The annual limits for all DY's are then added together to obtain a budget neutrality limit for
the entire demonstration period. The federal share of this limit will represent the maximum
amount of FFP that the state may receive during the demonstration period for the types of
demonstration expenditures described below. The federal share will be calculated by
multiplying the total computable budget neutrality expenditure limit by the appropriate
Composite Federal Share.

Main Budget Neutrality Test. This demonstration does not include a Main Budget
Neutrality Test. Budget neutrality will consist entirely of Hypothetical Budget Neutrality
Tests. Any excess spending under the Hypothetical Budget Neutrality Tests must be returned
to CMS.

Hypothetical Budget Neutrality. When expenditure authority is provided for coverage of
populations or services that the state could have otherwise provided through its Medicaid
state plan or other title XIX authority (such as a waiver under section 1915 of the Act), CMS
considers these expenditures to be “hypothetical;” that is, the expenditures would have been
eligible to receive FFP elsewhere in the Medicaid program. For these hypothetical
expenditures, CMS makes adjustments to the budget neutrality test which effectively treats
these expenditures as if they were for approved Medicaid state plan services. Hypothetical
expenditures, therefore, do not necessitate savings to offset the otherwise allowable services.
This approach reflects CMS’s current view that states should not have to “pay for,” with
demonstration savings, costs that could have been otherwise eligible for FFP under a
Medicaid state plan or other title XIX authority; however, when evaluating budget neutrality,
CMS does not offset non-hypothetical expenditures with projected or accrued savings from
hypothetical expenditures. That is, savings are not generated from a hypothetical population
or service. To allow for hypothetical expenditures, while preventing them from resulting in
savings, CMS currently applies a separate, independent Hypothetical Budget Neutrality
Tests, which subject hypothetical expenditures to pre-determined limits to which the state
and CMS agree, and that CMS approves, as a part of this demonstration approval. If the
state’s WW hypothetical spending exceeds the supplemental test’s expenditure limit, the state
agrees (as a condition of CMS approval) to refund the FFP to CMS.

Hypothetical Budget Neutrality Test 1: The table below identifies the MEG that is used
for Hypothetical Budget Neutrality Test 1. MEGs that are designated “WOW Only” or
“Both” are the components used to calculate the budget neutrality expenditure limit. The
Composite Federal Share for the Hypothetical Budget Neutrality Test is calculated based on
all MEGs indicated as “WW Only” or “Both.” MEGs that are indicated as “WW Only” or
“Both” are counted as expenditures against this budget neutrality expenditure limit. Any
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expenditures in excess of the limit from Hypothetical Budget Neutrality Test are counted as
WW expenditures under the Main Budget Neutrality Test.

Table 9: Hypothetical Budget Neutrality Test

MEG

WOW

Only,
PC WW BASE

Zr _ | only, YEAR
gg or

Both

TREND (DY 1 DY 2 DY 3 DY 4 DY 5

Demonstration-
only Benefits

PC Both 5.5% $32.79 | $34.59 | $36.50 | $38.50 | $40.62

57.

58.

59.

60.

Composite Federal Share. The Composite Federal Share is the ratio that will be used to
convert the total computable budget neutrality limit to federal share. The Composite Federal
Share is the ratio calculated by dividing the sum total of FFP received by the state on actual
demonstration expenditures during the approval period by total computable demonstration
expenditures for the same period, as reported through MBES/CBES and summarized on
Schedule C. Since the actual final Composite Federal Share will not be known until the end
of the demonstration’s approval period, for the purpose of interim monitoring of budget
neutrality, a reasonable estimate of Composite Federal Share may be developed and used
through the same process or through an alternative mutually agreed to method. Each
Hypothetical Budget Neutrality Test has its own Composite Federal Share, as defined in the
paragraph pertaining to each particular test.

Exceeding Budget Neutrality. CMS will enforce the budget neutrality agreement over the
life of the demonstration approval period, which extends from April 1, 2021 to March 31,
2026. If at the end of the demonstration approval period the budget neutrality limit has been
exceeded, the excess federal funds will be returned to CMS. If the demonstration is
terminated prior to the end of the demonstration period, the budget neutrality test will be
based on the time period through the termination date.

Mid-Course Correction. If at any time during the demonstration approval period CMS
determines that the demonstration is on course to exceed its budget neutrality expenditure
limit, CMS will require the state to submit a corrective action plan for CMS review and
approval. CMS will use the threshold levels in the table below as a guide for determining
when corrective action is required.

Hypothetical Budget Neutrality Test(s)

Table 10: Hypothetical Budget Neutrality Test Mid-Course Correction Calculations

Demonstration Year

Cumulative Target Definition Percentage

DY 1

Cumulative budget neutrality limit plus: 2.0 percent
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DY 1 through DY 2 Cumulative budget neutrality limit plus: 1.5 percent
DY 1 through DY 3 Cumulative budget neutrality limit plus: 1.0 percent
DY 1 through DY 4 Cumulative budget neutrality limit plus: 0.5 percent
DY 1 through DY 5 Cumulative budget neutrality limit plus: 0.0 percent

61.

62.

63.

EVALUATION OF THE DEMONSTRATION

Cooperation with Federal Evaluators. As required under 42 CFR 431.420(f), the state shall
cooperate fully and timely with CMS and its contractors in any federal evaluation of the
demonstration or any component of the demonstration. This includes, but is not limited to:
commenting on design and other federal evaluation documents; providing data and analytic
files to CMS; entering into a data use agreement that explains how the data and data files will
be exchanged; and providing a technical point of contact to support specification of the data
and files to be disclosed, as well as relevant data dictionaries and record layouts. The state
shall include in its contracts with entities that collect, produce or maintain data and files for
the demonstration, that they make data available for the federal evaluation as is required
under 42 CFR 431.420(f) to support federal evaluation. The state may claim administrative
match for these activities. Failure to comply with this STC may result in a deferral being
issued as outlined in STC 29.

Independent Evaluator. Upon approval of the demonstration, the state must begin to
arrange with an independent party to conduct an evaluation of the demonstration to ensure
that the necessary data is collected at the level of detail needed to research the approved
hypotheses. The state must require the independent party to sign an agreement that the
independent party will conduct the demonstration evaluation in an independent manner in
accord with the CMS-approved Evaluation Design. When conducting analyses and
developing the evaluation reports, every effort should be made to follow the approved
methodology. However, the state may request, and CMS may agree to, changes in the
methodology in appropriate circumstances.

Draft Evaluation Design. The state must submit, for CMS comment and approval, a draft
Evaluation Design, no later than 180 calendar days after the approval date of the
demonstration.

Any modifications to an existing approved Evaluation Design will not affect previously
established requirements and timelines for report submission for the demonstration, if
applicable. The draft Evaluation Design must be developed in accordance with the following
CMS guidance (including but not limited to):

a. Attachment C (Developing the Evaluation Design) of these STCs and all applicable
technical assistance on how to establish comparison groups to develop a Draft
Evaluation Design.

b. All applicable evaluation design guidance, including guidance about community
engagement.
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67.

Evaluation Design Approval and Updates. The state must submit a revised draft
Evaluation Design within sixty (60) calendar days after receipt of CMS’ comments. Upon
CMS approval of the draft Evaluation Design, the document will be included as an
Attachment to these STCs. Per 42 CFR 431.424(c), the state will publish the approved
Evaluation Design within thirty (30) calendar days of CMS approval. The state must
implement the evaluation design and submit a description of its evaluation implementation
progress in each of the Monitoring Reports. Once CMS approves the evaluation design, if
the state wishes to make changes, the state must submit a revised evaluation design to CMS
for approval.

Evaluation Questions and Hypotheses. Consistent with Attachments C and D (Developing
the Evaluation Design and Preparing the Evaluation Report) of these STCs, the evaluation
documents must include a discussion of the evaluation questions and hypotheses that the
state intends to test. Each demonstration component should have at least one evaluation
question and hypothesis. The hypothesis testing should include, where possible, assessment
of both process and outcome measures. Proposed measures should be selected from
nationally recognized sources and national measures sets, where possible. Measures sets
could include CMS’s Core Set of Health Care Quality Measures for Children in Medicaid
and CHIP, Consumer Assessment of Health Care Providers and Systems (CAHPS), the
Initial Core Set of Health Care Quality Measures for Medicaid-Eligible Adults and/or
measures endorsed by National Quality Forum (NQF). The state must consider hypotheses
related to beneficiary understanding of and experience with wellness and personal
responsibility initiatives and community engagement as an incentive for demonstration-only
benefits, and the interface between these initiatives and incentives and coverage (including
employer-sponsored health insurance and other commercial insurance) and health outcomes.
In addition to evaluating health coverage outcomes, including demonstration-only benefits
and commercial insurance, hypotheses for beneficiary engagement must also relate to (but
are not limited to) outcomes such as employment levels, income, and health status. The state
must also investigate cost outcomes for the demonstration as a whole, including but not
limited to: administrative costs of demonstration implementation and operation, and
Medicaid health service expenditures. In addition, the state must use results of hypothesis
tests and cost analyses to assess the demonstration’s effects on Medicaid program
sustainability.

Evaluation Budget. A budget for the evaluation shall be provided with the draft Evaluation
Design. It will include the total estimated cost, as well as a breakdown of estimated staff,
administrative and other costs for all aspects of the evaluation such as any survey and
measurement development, quantitative and qualitative data collection and cleaning, analyses
and report generation. A justification of the costs may be required by CMS if the estimates
provided do not appear to sufficiently cover the costs of the design or if CMS finds that the
design is not sufficiently developed, or if the estimates appear to be excessive.

Interim Evaluation Report. The state must submit an Interim Evaluation Report for the
completed years of the demonstration, and for each subsequent renewal or extension of the
demonstration, as outlined in 42 CFR 431.412(c)(2)(vi). When submitting an application for
renewal, the Evaluation Report should be posted to the state’s website with the application
for public comment.
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a. The interim evaluation report will discuss evaluation progress and present findings to
date as per the approved evaluation design.

b. For demonstration authority that expires prior to the overall demonstration’s
expiration date, the Interim Evaluation Report must include an evaluation of the
authority as approved by CMS.

c. Ifthe state is seeking to renew or extend the demonstration, the draft Interim
Evaluation Report is due when the application for renewal is submitted. If the state
would make changes to the demonstration in its application for renewal, the report
should include how the evaluation design would be adapted to accommodate the
proposed policy changes. If the state is not requesting a renewal for a demonstration,
an Interim Evaluation report is due one (1) year prior to the end of the demonstration.
For demonstration phase outs prior to the expiration of the approval period, the draft
Interim Evaluation Report is due to CMS on the date that will be specified in the
notice of termination or suspension.

d. The state must submit a revised Interim Evaluation Report 60 calendar days after
receiving CMS comments on the draft Interim Evaluation Report. Once approved by
CMS,and the state must post the final Interim Evaluation Report to the state’s
website.

e. The Interim Evaluation Report must comply with Attachment D (Preparing the
Evaluation Report) of these STCs.

Summative Evaluation Report. The draft Summative Evaluation Report must be
developed in accordance with Attachment D (Preparing the Evaluation Report) of these
STCs. The state must submit a draft Summative Evaluation Report for the demonstration’s
current approval period within 18 months of the end of the approval period represented by
these STCs. The Summative Evaluation Report must include the information in the approved
Evaluation Design.

a. Unless otherwise agreed upon in writing by CMS, the state shall submit a revised
Summative Evaluation Report within 60 calendar days of receiving comments from
CMS on the dratft.

b. Upon approval from CMS, the final Summative Evaluation Report must be posted to
the state’s Medicaid website within 30 calendar days of approval by CMS.

Corrective Action Plan Related to Evaluation. If evaluation findings indicate that
demonstration features are not likely to assist in promoting the objectives of Medicaid, CMS
reserves the right to require the state to submit a corrective action plan to CMS for approval.
These discussions may also occur as part of a renewal process when associated with the
state’s Interim Evaluation Report. A state corrective action plan could include a temporary
suspension of implementation of beneficiary engagement requirements, in circumstances
where evaluation findings indicate substantial and sustained directional change inconsistent
with state targets (substantial and sustained trends indicating increased difficulty accessing
demonstration-only benefits by those making a good faith effort to choose to access them).

Nebraska Heritage Health Adult Demonstration Page 41 of 57
Approval Period: October 20, 2020 through March 31, 2026



70.

71.

72.

A corrective action plan may be an interim step to withdrawing waivers or expenditure
authorities, as outlined in STC 10, when evaluation evidence indicates substantial and
sustained directional change inconsistent with state targets, and the state has not implemented
corrective action. CMS would further have the ability to suspend or require CMS-specified
programmatic changes to avoid suspension of expenditure authority, should corrective
actions not effectively resolve these concerns in a timely manner.

State Presentations for CMS. CMS reserves the right to request that the state present and
participate in a discussion with CMS on the Evaluation Design, the interim evaluation, and/or
the summative evaluation.

Public Access. The state shall post the final documents (e.g., Monitoring Reports, Close Out
Report, approved Evaluation Design, Interim Evaluation Report, and Summative Evaluation
Report) on the state’s Medicaid website within 30 calendar days of approval by CMS.

Additional Publications and Presentations. For a period of twelve (12) months following
CMS approval of the final reports, CMS will be notified prior to presentation of these reports
or their findings, including in related publications (including, for example, journal articles),
by the state, contractor, or any other third party directly connected to the demonstration over

which the state has control. Prior to release of these reports, articles or other publications,
CMS will be provided a copy including any associated press materials. CMS will be given
ten (10) business days to review and comment on publications before they are released.
CMS may choose to decline to comment or review some or all of these notifications and
reviews. This requirement does not apply to the release or presentation of these materials to
state or local government officials.

SCHEDULE OF DELIVERABLES FOR THE DEMONSTRATION

Due Date Deliverable STC
30 calendar days after State acceptance of demonstration Approval letter
approval date Expenditure Authority and STCs
90 calendar days from the | Draft Implementation Plan Part I for all STC 32
demonstration approval beneficiary engagement requirements
date (with the exception of community
engagement)
60 calendar days after Revised Implementation Plan Part I for all | STC 3232
receipt of CMS comments | beneficiary engagement requirements
on the Draft (with the exception of community
Implementation Plan Part I | engagement)
90 calendar days after the Draft Implementation Plan Part II for the | STC 32
demonstration is effective Community Engagement Requirements
(Demonstration is effective
April 1, 2021. Therefore, 90
days after April 1, 2021 is
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June 30, 2021.)

60 calendar days after
receipt of CMS comments
on the Draft
Implementation Plan Part 11

Revised Implementation Plan Part II for
the Community Engagement
Requirements

STC 3232

150 calendar days from the
demonstration approval
date

Draft Monitoring Protocol

STC 33

60 calendar days after
receipt of CMS comments
on the Draft Monitoring
Protocol

Revised Monitoring Protocol

STC 3333

180 calendar days from the
demonstration approval
date

Draft Evaluation Design

STC 63

60 calendar days after
receipt of CMS comments
on the Draft Evaluation
Design

Revised Draft Evaluation Design

STC 64

30 calendar days after CMS
Approval

Approved Evaluation Design published to
state’s website

STC 71

March 31, 2025 or With
renewal application

Draft Interim Evaluation Report

STC 67.c

60 calendar days after
receipt of CMS comments
on the Draft Interim
Evaluation Report

Revised Interim Evaluation Report

STC 67.d

Within 18 months after
September 30, 2025

Draft Summative Evaluation Report

STC 68

60 calendar days after
receipt of CMS comments
on the Draft Summative
Evaluation Report

Revised Summative Evaluation Report

STC 68.a

Monthly Deliverables

Monitoring Call

STC 37

Quarterly monitoring
reports due 60 calendar
days after end of each

Quarterly Monitoring Reports, including
implementation updates; Quarterly
Expenditure Reports

STC 34
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quarter, except 4th quarter.

Annual monitoring reports
due (90) calendar days after
end of each 4th quarter

Annual Monitoring Reports

STC 34
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Attachment A:
Implementation Plan (Reserved)

Nebraska Heritage Health Adult Demonstration Page 45 of 57
Approval Period: October 20, 2020 through March 31, 2026



Attachment B:
Monitoring Protocol (Reserved)
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Attachment C:
Developing the Evaluation Design
Introduction

For states that are testing new approaches and flexibilities in their Medicaid programs through
section 1115 demonstrations, evaluations are crucial to understand and disseminate what is or is
not working and why. The evaluations of new initiatives seek to produce new knowledge and
direction for programs and inform Medicaid policy for the future. While a narrative about what
happened during a demonstration provides important information, the principal focus of the
evaluation of a section 1115 demonstration should be obtaining and analyzing data on the
process (e.g., whether the demonstration is being implemented as intended), outcomes (e.g.,
whether the demonstration is having the intended effects on the target population), and impacts
of the demonstration (e.g., whether the outcomes observed in the targeted population differ from
outcomes in similar populations not affected by the demonstration). Both state and federal
governments need rigorous quantitative and qualitative evidence to inform policy decisions.

Technical assistance resources for constructing comparison groups, identifying causal inferences,
and phasing implementation to support evaluation are available on Medicaid.gov:
https://www.medicaid.gov/medicaid/section-1115-demo/evaluation-reports/evaluation-designs-
and-reports/index.html.

Expectations for Evaluation Designs

All states with Medicaid section 1115 demonstrations are required to conduct an evaluation, and
the Evaluation Design is the roadmap for conducting the evaluation. The roadmap begins with
the stated goals for the demonstration followed by the measurable evaluation questions and
quantifiable hypotheses, all to support a determination of the extent to which the demonstration
has achieved its goals. When conducting analyses and developing the evaluation reports, every
effort should be made to follow the approved methodology. However, the state may request, and
CMS may agree to, changes in the methodology in appropriate circumstances.

The format for the Evaluation Design is as follows:

General Background Information;
Evaluation Questions and Hypotheses;
Methodology;

Methodological Limitations; and
Attachments.

moawy»

Submission Timelines

There is a specified timeline for the state’s submission of Evaluation Design and Reports. (The
graphic below depicts an example of this timeline). In addition, the state should be aware that
section 1115 evaluation documents are public records. The state is required to publish the
Evaluation Design to the state’s website within 30 days of CMS approval, as per 42 CFR
431.424(e). CMS will also publish a copy to the Medicaid.gov website.
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Required Core Components of All Evaluation Designs

The Evaluation Design sets the stage for the Interim and Summative Evaluation Reports. It is
important that the Evaluation Design explain the goals and objectives of the demonstration, the
hypotheses related to the demonstration, and the methodology (and limitations) for the
evaluation. A copy of the state’s Driver Diagram (described in more detail in paragraph B2
below) should be included with an explanation of the depicted information.

A. General Background Information — In this section, the state should include basic
information about the demonstration, such as:

1) The issue/s that the state is trying to address with its section 1115 demonstration
and/or expenditure authorities, the potential magnitude of the issue/s, and why the
state selected this course of action to address the issue/s (e.g., a narrative on why the
state submitted an 1115 demonstration proposal);

2) The name of the demonstration, approval date of the demonstration, and period of
time covered by the evaluation;

3) A brief description of the demonstration and history of the implementation, and
whether the draft Evaluation Design applies to an amendment, extension, renewal, or
expansion of, the demonstration;

4) For renewals, amendments, and major operational changes: A description of any
changes to the demonstration during the approval period; the primary reason or
reasons for the change; and how the Evaluation Design was altered or augmented to
address these changes;

5) Describe the population groups impacted by the demonstration.

B. Evaluation Questions and Hypotheses — In this section, the state should:

1) Describe how the state’s demonstration goals are translated into quantifiable targets
for improvement, so that the performance of the demonstration in achieving these
targets could be measured.

2) Include a Driver Diagram to visually aid readers in understanding the rationale behind

Nebraska Heritage Health Adult Demonstration Page 48 of 57
Approval Period: October 20, 2020 through March 31, 2026



the cause and effect of the variants behind the demonstration features and intended
outcomes. A driver diagram is a particularly effective modeling tool when working
to improve health and health care through specific interventions. The diagram
includes information about the goal of the demonstration, and the features of the
demonstration. A driver diagram depicts the relationship between the aim, the
primary drivers that contribute directly to achieving the aim, and the secondary
drivers that are necessary to achieve the primary drivers for the demonstration. For
an example and more information on driver diagrams:
https://innovation.cms.gov/files/x/hciatwoaimsdrvrs.pdf

3) Identify the state’s hypotheses about the outcomes of the demonstration:

a. Discuss how the evaluation questions align with the hypotheses and the goals
of the demonstration;

b. Address how the research questions / hypotheses of this demonstration
promote the objectives of Titles XIX and/or XXI.

C. Methodology — In this section, the state is to describe in detail the proposed research
methodology. The focus is on showing that the evaluation meets the prevailing standards
of scientific and academic rigor, and the results are statistically valid and reliable, and
that where appropriate it builds upon other published research (use references).

This section provides the evidence that the demonstration evaluation will use the best
available data; reports on, controls for, and makes appropriate adjustments for the
limitations of the data and their effects on results; and discusses the generalizability of
results. This section should provide enough transparency to explain what will be
measured and how. Specifically, this section establishes:

1) Evaluation Design — Provide information on how the evaluation will be designed. For
example, will the evaluation utilize a pre/post comparison? A post-only assessment?
Will a comparison group be included?

2) Target and Comparison Populations — Describe the characteristics of the target and
comparison populations, to include the inclusion and exclusion criteria. Include
information about the level of analysis (beneficiary, provider, or program level), and
if populations will be stratified into subgroups. Additionally discuss the sampling
methodology for the populations, as well as support that a statistically reliable sample
size 1s available.

3) Evaluation Period — Describe the time periods for which data will be included.

4) Evaluation Measures — List all measures that will be calculated to evaluate the
demonstration. Include the measure stewards (i.e., the organization(s) responsible for
the evaluation data elements/sets by “owning”, defining, validating; securing; and
submitting for endorsement, etc.) Include numerator and denominator information.
Additional items to ensure:
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a. The measures contain assessments of both process and outcomes to evaluate
the effects of the demonstration during the period of approval.

b. Qualitative analysis methods may be used, and must be described in detail.

c. Benchmarking and comparisons to national and state standards, should be
used, where appropriate.

d. Proposed health measures could include CMS’s Core Set of Health Care
Quality Measures for Children in Medicaid and CHIP, Consumer Assessment
of Health Care Providers and Systems (CAHPS), the Initial Core Set of Health
Care Quality Measures for Medicaid-Eligible Adults and/or measures
endorsed by National Quality Forum (NQF).

e. Proposed performance metrics can be selected from nationally recognized
metrics, for example from sets developed by the Center for Medicare and
Medicaid Innovation or for meaningful use under Health Information
Technology (HIT).

f.  Among considerations in selecting the metrics shall be opportunities identified
by the state for improving quality of care and health outcomes, and controlling
cost of care.

5) Data Sources — Explain where the data will be obtained, and efforts to validate and
clean the data. Discuss the quality and limitations of the data sources.

If primary data (data collected specifically for the evaluation) — The methods by
which the data will be collected, the source of the proposed question/responses, the
frequency and timing of data collection, and the method of data collection. (Copies
of any proposed surveys must be reviewed with CMS for approval before
implementation).

6) Analytic Methods — This section includes the details of the selected quantitative
and/or qualitative measures to adequately assess the effectiveness of the
demonstration. This section should:

a. Identify the specific statistical testing which will be undertaken for each
measure (e.g., t-tests, chi-square, odds ratio, ANOVA, regression). Table A is
an example of how the state might want to articulate the analytic methods for
each research question and measure.

b. Explain how the state will isolate the effects of the demonstration (from other
initiatives occurring in the state at the same time) through the use of
comparison groups.

c. A discussion of how propensity score matching and difference in differences
design may be used to adjust for differences in comparison populations over
time (if applicable).
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d. The application of sensitivity analyses, as appropriate, should be considered.

7) Other Additions — The state may provide any other information pertinent to the
Evaluation Design of the demonstration.
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Attachment D:
Preparing the Evaluation Report
Introduction

For states that are testing new approaches and flexibilities in their Medicaid programs through
section 1115 demonstrations, evaluations are crucial to understand and disseminate what is or is
not working and why. The evaluations of new initiatives seek to produce new knowledge and
direction for programs and inform Medicaid policy for the future. While a narrative about what
happened during a demonstration provides important information, the principal focus of the
evaluation of a section 1115 demonstration should be obtaining and analyzing data on the
process (e.g., whether the demonstration is being implemented as intended), outcomes (e.g.,
whether the demonstration is having the intended effects on the target population), and impacts
of the demonstration (e.g., whether the outcomes observed in the targeted population differ from
outcomes in similar populations not affected by the demonstration). Both state and federal
governments need improved quantitative and qualitative evidence to inform policy decisions.

Expectations for Evaluation Reports

Medicaid section 1115 demonstrations are required to conduct an evaluation that is valid (the
extent to which the evaluation measures what it is intended to measure), and reliable (the extent
to which the evaluation could produce the same results when used repeatedly). To this end, the
already approved Evaluation Design is a map that begins with the demonstration goals, then
transitions to the evaluation questions, and to the specific hypotheses, which will be used to
investigate whether the demonstration has achieved its goals. States should have a well-
structured analysis plan for their evaluation. With the following kind of information, states and
CMS are best poised to inform and shape Medicaid policy in order to improve the health and
welfare of Medicaid beneficiaries for decades to come. When conducting analyses and
developing the evaluation reports, every effort should be made to follow the approved
methodology. However, the state may request, and CMS may agree to, changes in the
methodology in appropriate circumstances. When submitting an application for renewal, the
interim evaluation report should be posted on the state’s website with the application for public
comment. Additionally, the interim evaluation report must be included in its entirety with the
application submitted to CMS.

Intent of this Attachment

Title XIX of the Social Security Act (the Act) requires an evaluation of every section 1115
demonstration. In order to fulfill this requirement, the state’s submission must provide a
comprehensive written presentation of all key components of the demonstration, and include all
required elements specified in the approved Evaluation Design. This Attachment is intended to
assist states with organizing the required information in a standardized format and understanding
the criteria that CMS will use in reviewing the submitted Interim and Summative Evaluation
Reports.

The format for the Interim and Summative Evaluation reports is as follows:

A. Executive Summary;
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General Background Information;

Evaluation Questions and Hypotheses;

Methodology;

Methodological Limitations;

Results;

Conclusions;

Interpretations, and Policy Implications and Interactions with Other State Initiatives;
Lessons Learned and Recommendations; and

Attachment(s).

e mommUOow

Submission Timelines

There is a specified timeline for the state’s submission of Evaluation Designs and Evaluation
Reports. These dates are specified in the demonstration Special Terms and Conditions (STCs).
(The graphic below depicts an example of this timeline). In addition, the state should be aware
that section 1115 evaluation documents are public records. In order to assure the dissemination
of the evaluation findings, lessons learned, and recommendations, the state is required to publish
the evaluation design and reports to the state’s website within 30 days of CMS approval, as per
42 CFR 431.424(d). CMS will also publish a copy to the Medicaid.gov website.

Required Core Components of Interim and Summative Evaluation Reports

The section 1115 Evaluation Report presents the research about the section 1115 Demonstration.
It is important that the report incorporate a discussion about the structure of the Evaluation
Design to explain the goals and objectives of the demonstration, the hypotheses related to the
demonstration, and the methodology for the evaluation. A copy of the state’s Driver Diagram
(described in the Evaluation Design Attachment) must be included with an explanation of the
depicted information. The Evaluation Report should present the relevant data and an
interpretation of the findings; assess the outcomes (what worked and what did not work); explain
the limitations of the design, data, and analyses; offer recommendations regarding what (in
hindsight) the state would further advance, or do differently, and why; and discuss the
implications on future Medicaid policy. Therefore, the state’s submission must include:

A. Executive Summary — A summary of the demonstration, the principal results,
interpretations, and recommendations of the evaluation.
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B. General Background Information about the Demonstration — In this section, the state
should include basic information about the demonstration, such as:

1) The issues that the state is trying to address with its section 1115 demonstration
and/or expenditure authorities, how the state became aware of the issue, the potential
magnitude of the issue, and why the state selected this course of action to address the
issues.

2) The name of the demonstration, approval date of the demonstration, and period of
time covered by the evaluation;

3) A brief description of the demonstration and history of the implementation, and if the
evaluation is for an amendment, extension, renewal, or expansion of, the
demonstration;

4) For renewals, amendments, and major operational changes: A description of any
changes to the demonstration during the approval period; whether the motivation for
change was due to political, economic, and fiscal factors at the state and/or federal
level; whether the programmatic changes were implemented to improve beneficiary
health, provider/health plan performance, or administrative efficiency; and how the
Evaluation Design was altered or augmented to address these changes.

5) Describe the population groups impacted by the demonstration.

C. Evaluation Questions and Hypotheses — In this section, the state should:

1) Describe how the state’s demonstration goals were translated into quantifiable targets
for improvement, so that the performance of the demonstration in achieving these
targets could be measured. The inclusion of a Driver Diagram in the Evaluation
Report is highly encouraged, as the visual can aid readers in understanding the
rationale behind the demonstration features and intended outcomes.

2) Identify the state’s hypotheses about the outcomes of the demonstration;

a. Discuss how the goals of the demonstration align with the evaluation
questions and hypotheses;

b. Explain how this Evaluation Report builds upon and expands earlier
demonstration evaluation findings (if applicable); and

c. Address how the research questions / hypotheses of this demonstration
promote the objectives of Titles XIX and XXI.

D. Methodology — In this section, the state is to provide an overview of the research that
was conducted to evaluate the section 1115 demonstration consistent with the approved
Evaluation Design.
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The Evaluation Design should also be included as an attachment to the report. The focus
is on showing that the evaluation builds upon other published research (use references),
and meets the prevailing standards of scientific and academic rigor, and the results are
statistically valid and reliable.

An interim report should provide any available data to date, including both quantitative
and qualitative assessments. The Evaluation Design should assure there is appropriate
data development and collection in a timely manner to support developing an interim
evaluation.

This section provides the evidence that the demonstration evaluation used the best
available data and describes why potential alternative data sources were not used;
reported on, controlled for, and made appropriate adjustments for the limitations of the
data and their effects on results; and discusses the generalizability of results. This section
should provide enough transparency to explain what was measured and how.

Specifically, this section establishes that the approved Evaluation Design was followed
by describing:

1) Evaluation Design — Will the evaluation be an assessment of: pre/post, post-only,
with or without comparison groups, etc?

2) Target and Comparison Populations — Describe the target and comparison
populations; include inclusion and exclusion criteria.

3) Evaluation Period — Describe the time periods for which data will be collected

4) Evaluation Measures — What measures are used to evaluate the demonstration, and
who are the measure stewards?

5) Data Sources — Explain where the data will be obtained, and efforts to validate and
clean the data.

6) Analytic Methods — Identify specific statistical testing which will be undertaken for
each measure (t-tests, chi-square, odds ratio, ANOVA, regression, etc.).

7) Other Additions — The state may provide any other information pertinent to the
evaluation of the demonstration.

E. Methodological Limitations — This section provides sufficient information for
discerning the strengths and weaknesses of the study design, data sources/collection, and
analyses.

F. Results — In this section, the state presents and uses the quantitative and qualitative data
to show to whether and to what degree the evaluation questions and hypotheses of the
demonstration were achieved. The findings should visually depict the demonstration
results (tables, charts, graphs). This section should include information on the statistical
tests conducted.
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G. Conclusions — In this section, the state will present the conclusions about the evaluation
results.

1) In general, did the results show that the demonstration was/was not effective in
achieving the goals and objectives established at the beginning of the demonstration?

2) Based on the findings, discuss the outcomes and impacts of the demonstration and
identify the opportunities for improvements. Specifically:

a. If the state did not fully achieve its intended goals, why not? What could be
done in the future that would better enable such an effort to more fully achieve
those purposes, aims, objectives, and goals?

H. Interpretations, Policy Implications and Interactions with Other State Initiatives — In
this section, the state will discuss the section 1115 demonstration within an overall
Medicaid context and long range planning. This should include interrelations of the
demonstration with other aspects of the state’s Medicaid program, interactions with other
Medicaid demonstrations, and other federal awards affecting service delivery, health
outcomes and the cost of care under Medicaid. This section provides the state with an
opportunity to provide interpretation of the data using evaluative reasoning to make
judgments about the demonstration. This section should also include a discussion of the
implications of the findings at both the state and national levels.

I. Lessons Learned and Recommendations — This section of the Evaluation Report
involves the transfer of knowledge. Specifically, the “opportunities” for future or revised
demonstrations to inform Medicaid policymakers, advocates, and stakeholders is just as
significant as identifying current successful strategies. Based on the evaluation results:

1) What lessons were learned as a result of the demonstration?

2) What would you recommend to other states which may be interested in implementing
a similar approach?

J. Attachment

1) Evaluation Design: Provide the CMS-approved Evaluation Design
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Attachment E:
Evaluation Design (Reserved)
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ATTACHMENT 2

PRIME ALTERNATIVE BENEFIT PLAN STATE PLAN AMENDMENT (NE 19-0001)

Refer to the attached.






DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

601 East 12* Street, Suite 355

Kansas City, Missouri 64106-2898

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

Medicaid and CHIP Operations Group

July 6, 2020

Jeremy Brunssen, Interim Director

Division of Medicaid and Long-Term Care
Nebraska Department of Health & Human Services
301 Centennial Mall South, 5 Floor

P.O. Box 95026

Lincoln, NE 68509-5026

Dear Mr. Brunssen:

On April 1, 2019, the Centers for Medicare & Medicaid Services (CMS) received Nebraska’s
State Plan Amendment (SPA) transmittal #19-0001 to establish one of two Alternative Benefit
Plans to serve persons eligible for Medicaid under Section 1902(a)(10)(A)(VIII) of the Social
Security Act. This plan will offer Prime benefits equal to the current State Plan benefits offered
in the state. All 18-20 year olds, pregnant women, and persons who are medically frail within
the adult group will receive Medicaid benefits under this plan.

SPA 19-0001 was approved on July 6, 2020, with the effective date of October 01, 2020, as

requested by the state. Enclosed are the CMS 179 and approved pages to be incorporated into
the Nebraska State Plan.

If you have any questions, please contact Megan Buck by e-mail at Megan.Buck@cms.hhs.gov .

Sincerely,

Ruth A. Hughes, Acting Director
Division of Program Operations

Enclosures

cc: Carisa Schweitzer-Masek
Catherine Geekas-Steeby
Dawn Kastens
Nancy Keller
NE DHHS























































































































































































ATTACHMENT 3

BASIC ALTERNATIVE BENEFIT PLAN STATE PLAN AMENDMENT (NE 19-0014)

Refer to the attached.



Table of Contents

State/Territory Name: NE
State Plan Amendment (SPA) #. 19-0014
This file contains the following documents in the order listed:

1) Approval Letter
2) Summary Form (with 179-like data)
3) Approved SPA Pages



DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

601 East 12" Street, Suite 355

Kansas City, Missouri 64106-2898

CENTERS FOR MEDICARE & MEDICAID SERVICES
Medicaid and CHIP Operations Group CENTER FOR MEDICAID & CHIP SERVICES

July 6, 2020

Jeremy Brunssen, Interim Director

Division of Medicaid and Long-Term Care
Nebraska Department of Health & Human Services
301 Centennial Mall South, 5" Floor

P.0O. Box 95026

Lincoln, NE 68509-5026

Dear Mr. Brunssen:

On December 12, 2019, the Centers for Medicare & Medicaid Services (CMS) received Nebraska’s State
Plan Amendment (SPA) transmittal #19-0014 to establish one of two Alternative Benefit Plans to serve
persons eligible for Medicaid under Section 1902(a)(10)(A)(VIII) of the Social Security Act.

This plan will offer Basic benefits equal to the current State Plan benefits offered in the state minus adult
dental, vision, and over the counter drugs. All 18-20 year olds, pregnant women, and persons who are
medically frail within the adult group will receive Medicaid benefits under the Prime Alternative Benefit
Package approved under NE 19-0001.

SPA 19-0014 was approved on July 6, 2020, with the effective date of October 01, 2020, as requested by
the state. Enclosed are the CMS 179 and approved pages to be incorporated into the Nebraska State Plan.

If you have any questions, please contact Megan Buck by e-mail at Megan.Buck@cms.hhs.gov .

Sincerely,

Ruth A. Hughes, Acting Director
Division of Program Operations

Enclosures

cc: Carisa Schweitzer-Masck
Catherine Gecekas-Stecby
Dawn Kastens
Nancy Keller
NE DHHS


























































































































































































ATTACHMENT 4

MEDICAID EXPANSION - HERITAGE HEALTH ADULT PROVIDER MONTHLY
EDUCATION SERIES (JAN. 31, 2021)

Refer to the attached.



Department of Health and Human Services
Medicaid and Long Term Care NEBRASIKA-

denuary ST 2021 Good Life. Great Mission.

Medicaid Expansion — Heritage Health Adult

Provider Monthly Education Series

This provider education series will provide an update on enrollment in the Heritage Health Adult (HHA)
Program, medically frail determinations, and COVID-19 vaccination numbers for Nebraska. These key metrics
help keep providers up to date on the progress of both HHA and Nebraska’s public health situation.

HHA Update & Medically Frail Determinations

Medicaid Expansion, also known as Heritage Health Adult, continues to grow. As of January 31, the program
has a total of 31,888 beneficiaries. Of these, 24,764 have Basic benefits and 7,126 have Prime benefits. Basic
benefits cover comprehensive physical, behavioral, and mental health services. Prime benefits include all
Basic benefits, as well as dental, vision, and over-the-counter medication coverage.

As of January 31, 3,192 HHA beneficiaries have been determined medically frail. Those determined to be
medically frail qualify for Prime benefits.

COVID-19 Vaccination Update

The State of Nebraska has launched a new website for vaccination registration. This is important information
that we recommend you pass along to your patients. Here is how to register:
¢ (o to vaccinate.ne.gov
e Fill out a short questionnaire.
e You will receive an email confirming your registration, if you provide an email address.
e When you are selected during the phase in which you are eligible, you will receive an email with
instructions on how to schedule your vaccination appointment. If you enter a phone number instead of
an email, you will be contacted by either call or text.

Nebraska continues to make progress in its vaccination effort. As of January 29, over 161,000 vaccines have
been administered, 39,000 of which were the second dose. You can check in on the state’s vaccination
progress and COVID-19 public health situation on our COVID Vaccine and COVID Cases dashboards.

To access these dashboards, visit our website at; http://dhhs.ne.gov/Pages/COVID-19-Vaccine-Information-
For-Health-Care-Providers.aspx

“Helping People Live Better Lives” pg. 1



ATTACHMENT 5

CENTER FOR MEDICARE & MEDICAID SERVICES LETTER TO DIRECTOR
BAGLEY, DIRECTOR OF THE NEBRASKA DIVISION OF MEDICAID & LONG-
TERM CARE (FEB. 12, 2021)

Refer to the attached.



DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard

Baltimore, Maryland 21244-1850

CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES
OFFICE OF THE ADMINISTRATOR

February 12, 2021

Kevin Bagley

Director

Division of Medicaid & Long-Term Care

State of Nebraska, Department of Health and Human Services
301 Centennial Mall South, 3rd Floor PO Box 95026

Lincoln, NE 68509-5026

Dear Mr. Bagley:

On October 20, 2020, the Centers for Medicare & Medicaid Services (CMS) approved
Nebraska’s request for a new section 1115 demonstration project, entitled “Heritage Health
Adult (HHA)” (Project Number 11-W-00337/7) in accordance with section 1115(a) of the Social
Security Act (the Act). Among other things, the demonstration authorizes the state to require all
HHA beneficiaries ages 21 through 59, with certain exceptions, to participate in and timely
document and report 80 hours per month of community engagement activities, such as
employment, education, job skills training, or community service, as a condition of receiving
certain optional benefits that are otherwise available to other Nebraska Medicaid populations,
including dental, vision and over-the-counter medication. By its terms, the demonstration will
expire on March 31, 2026.

Under section 1115 and implementing regulations, CMS has the authority and responsibility to
maintain continued oversight of demonstration projects in order to ensure that they are currently
likely to assist in promoting the objectives of Medicaid, and CMS may withdraw waivers or
expenditure authorities if it “find[s] that [a] demonstration project is not likely to achieve the
Statutory purposes.” 42 C.F.R. 431.420(d); see 42 U.S.C. 1315(d)(2)(D).

The HHA community engagement requirement is not in effect. Although the demonstration was
approved in October 2020, the state has not implemented the demonstration to date. The
COVID-19 pandemic has made community engagement infeasible. CMS has serious concerns
about testing policies that condition receiving certain health care benefits on meeting work or
other community engagement requirements. The COVID-19 pandemic has had a significant
impact on the health of Medicaid beneficiaries. Uncertainty regarding the current crisis and the
pandemic’s aftermath, and the potential impact on economic opportunities (including job skills
training and other activities used to satisfy community engagement requirements, i.e., work and
other similar activities), access to transportation and to affordable child care have greatly
increased the risk that implementation of the community engagement requirement approved in
this demonstration will not result in individuals obtaining the additional health care benefits and
services available to other Nebraska Medicaid populations. In addition, the uncertainty
regarding the lingering health consequences of COVID-19 infections further emphasizes the
need for comprehensive coverage for all Medicaid beneficiaries.
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Taking into account the totality of circumstances, CMS has preliminarily determined that
allowing work and other community engagement requirements to take effect in Nebraska would
not promote the objectives of the Medicaid program. Therefore, CMS is providing the state
notice that CMS is commencing a process of determining whether to withdraw the authorities
approved in the HHA demonstration that permit the state to require work and other community
engagement activities as a condition of receiving the additional benefits and services available
to other Nebraska Medicaid populations. See Special Terms & Conditions q 10. If the state
wishes to submit to CMS any additional information that in the state’s view may warrant not
withdrawing those authorities, such information should be submitted to CMS within 30 days. If
CMS ultimately determines to withdraw those authorities, it “will promptly notify the State in
writing of the determination and the reasons for the amendment and withdrawal, together with
the effective date, and afford the State an opportunity to request a hearing to challenge CMS’
determination prior to the effective date.” 7d.

The HHA demonstration project also includes various other authorities that CMS approved in the
demonstration. CMS will also review those other authorities and will follow up with the state

when that review is complete.

If you have any questions, please contact Judith Cash, Acting Deputy Director, Center for
Medicaid and CHIP Services, at (410) 786-9686.

Sincerely,

Elizabeth Richter
Acting Administrator
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cc: Ashtan Mitchell, State Monitoring Lead, Medicaid and CHIP Operations Group



ATTACHMENT 6

DHHS NEWS RELEASE (FEB. 24, 2021)

Refer to the attached.



2/25/2021 DHHS Awaiting Federal Confirmation to Begin Enhanced Benefits for Heritage Health Adult

DHHS Awaiting Federal Confirmation
To Begin Enhanced Benefits For
Heritage Health Adult

For Immediate Release: 2/24/2021

CONTACT
Barb Tyler, Office of Communications (402) 471-3486
Barb.tyler@nebraska.gov

LINCOLN - DHHS announced today that they will not receive approval from
CMS for the Heritage Health Adult Phase Il implementation plan in time to
begin the demonstration on April 1, 2021. The Heritage Health Adult (HHA)
Demonstration program would allow nearly 35,000 Nebraskans with Medicaid
coverage through Medicaid expansion to access additional health care benefits
by participating in wellness and personal responsibility activities. While DHHS
has been preparing for the Phase Il implementation for months, the
Department will be required to pause this plan until it receives final approval
from the federal government to begin the demonstration.

The state's implementation plan was submitted to CMS for approval in

December 2020. To this date, the state has yet to receive approval for this
implementation plan. Based on a letter from CMS on February 12, 2021 and
follow-up discussions with federal partners, it is unlikely the implementation

https://dhhs.ne.gov/Pages/DHHS-Awaiting-Federal-Confirmation-to-Begin-Enhanced-Benefits-for-Heritage-Health- Adult.aspx
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2/25/2021 DHHS Awaiting Federal Confirmation to Begin Enhanced Benefits for Heritage Health Adult
plan will be approved in time to begin the program on April 1 as originally
planned. Nebraska received initial approval from CMS to implement the
program in October 2020.

The HHA Demonstration program is designed to promote the health and
wellness of those who will participate in the program. Most people with
coverage through Medicaid expansion will be eligible to participate. By
choosing to complete the Wellness Initiatives and Personal Responsibility
Activities that are part of the Demonstration program, members may qualify
for additional benefits, including dental, vision, and over-the-counter drug
coverage. Those who choose not to complete these activities will remain
eligible to keep their current benefits.

The Wellness Initiatives include attending an annual health visit and
completing a health risk screening. These initiatives help ensure that
participants are more likely to get the care they need before a medical
condition worsens and consequently helps ensure that the Medicaid program
is not incurring preventable costs by providing the appropriate care in less
costly settings.

“We are disappointed that CMS has chosen to delay the demonstration project,
which would bring enhanced benefits for eligible Nebraskans," said Kevin
Bagley, director of the Division of Medicaid & Long-Term Care. “The
department will continue to work with our federal partners to seek approval of
the implementation plan so that we can help more Nebraskans take control of
their personal health and live better lives."

DHHS has provided CMS all of the information necessary to approve the
launch of the HHA Demonstration program this year. Until this approval is
confirmed, most Nebraskans with coverage through Medicaid expansion will
continue to receive the basic Medicaid plan, and will be unable to access
dental, vision, and over-the-counter drug coverage that are a part of the HHA
Demonstration program which is awaiting federal approval.

https://dhhs.ne.gov/Pages/DHHS- Awaiting-Federal-Confirmation-to-Begin-Enhanced-Benefits-for-Heritage-Health-Adult.aspx 2/3
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